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UNITED STATES COPYRIGHT ROYALTY JUDGES

The Library of Congress COPYRIGHT OFFICE

In the Matter of:

Determination of Rates and Terms for Docket No. 16-CRB-0003-PR (2018-2022)
Making and Distributing Phonorecords
(Phonorecords III)

AMAZON DIGITAL SERVICES LL.C, GOOGLE INC., PANDORA MEDIA, INC., AND
SPOTIFY USA INC.’S COUNTER-DESIGNATIONS TO COPYRIGHT OWNER’S
DESIGNATION OF PHONORECORDS I TESTIMONY

Pursuant to this Court’s order on March 29, 2017, Amazon Digital Services LLC
(“Amazon”), Google Inc. (“Google”), Pandora Media, Inc. (“Pandora”), and Spotify USA Inc.
(“Spotify™) (collectively, the “Services™) hereby counter-designate the below testimony from the
Phonorecords I proceeding in response to the National Music Publishers® Association and the
Nashville Songwriters International Association’s (collec;tively, the “Copyright Owners”) motion
to admit Exhibits 321 and 322 (Phonorecords I testimony of Timothy Quirk and Daniel Sheeran,

s

respectively). !

Sheeran Testimony: Quirk Testimony:
- 6157:8-22. . . - 4614:21-4616:9 -
6169:2-6172:22 4619:18-4623:10

6179:15-6180:10
6182:16-6183:20
6187:15-6189:1 |

Additionally, the Services object to the Copyright Owners’ designation of the colloquy at

6235:21-6240:8 as irrelevant.

! For the Copyright Royalty Judges® convenience, attached as Appendix A is a highlighted
version of the hearing transcripts containing the testimony of Messrs. Sheeran and Quirk.
Highlighted in yellow are the designations by the Copyright Owners; in blue are the designations
by the Services.
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4 (Pages 6150 to 6153)
Page 6150% Page 6152
1 JUDGE ROBERTS: All right. 1 court where you are employed?
2 MR. SMITH: The only thing we're 2 A. lam employecl at Real Networks it
3 asking you to do right now is to allow t 3 ! Seattig, | ! ‘
4 Mr. Laguarda to put M. Quirk off until i 4 Q. Andhow long have you worked at
5 fomorrow, 5 Real Networks? |
6 CHIEF JUDGE SLEDGE: Heisthe t 5 ATt will be seven years this coming
7 third witness in line. So you're suggesting v 7 Augost,
8 that he would be reached before tomomow? 5 8 1+ Q. Whatis your current position
9 MR. SMITH: 1believe that the two { & there?
10 witnesses before him are pretty short, sowe 10 ‘A 1 am senior vice president of
11 are concemed that that would happen, Your .11 | husiness development.
12  Honor. 12 Q. - What are your responsibilities in
13 MR, COHEM: And copyrightowners 13 that position?
114 areprepared to pot Mr. Faxon on this 14 A Ioversee the negotiations of our
15  afternoon, so we don't waste any part of the 1% ' mdjor corporate parmemths with a pnncxpal
16  cowt's day. 16 focus on the music bosiness.
17 CHIEF JUDGE SLEDGE: Okay. Sothe 17 . Q.. IfIcan remind you lo speak vp
118 question them, as ] understand it, is whether, |18 | beecause there is no amplification in the
19  atthe end of Emmer's testimony, then DIMA 19 courtroom.
20 gets charged with the rest of the afternoon, 120 A, Okay.
21 orwhether we take an owners' witness owtof 21 Q. | What have been your prior posiions
22 tum. That'st] ﬂle question wehaveto decide. 22 it Real Networks? L
Page 6151 Pag" 6153
1 MR.COHEM: Yes, 1 A. Umtil abont one year ago T was SVP
2 MR. SMITH: Yes, Your Honor. 2 of the music business, 50 1 had worldwide
3 CHIEF JUDGE SLEDGE: Allnght. We 3 | responsibility for oty misic business for
4 will address that at the next break. 4 approximately {wo years. Forthe
5 MR. LAGUARDA: Very well, Thank 5 | approximately two years prios o that, I was
L& - oy Yepr Honor. - At this time, the Digital - B . the senior vice prasident of our internotional
7 Media Association calls Daniel Sheerat. 7 busmcss 50 1 was respansible for all of the
8 CHIEF YUDGE SLEDGE: Raise your 8 | revenue and operations of our businesses
9 right hand. 9 outside of the United States and Canada,
10  Whereupon, § 10 Before that, 1 ran marketing for
11 DANIEL { SHEERAN 111 | thecormpady. | .
12 called for examination by counsel, andhaving 1312 Q. !And prior to being employed at Real
i3 been first sworn by the Chief Judge, was 13 ' Newvorks, where were yon employed?
14 examined and testified as follows: 14 i A, i} wasemployed for approximately
15 CHIEF JUDGE SLEDGE; Thankyou. ;15  eight years ata company called nCUBE and a
16  Please be seated, 1¢  predecessor to that company. nCUBE isa v
17 DIRECT EXAMINATION ) 1% 1 supplier oficomputer software and hardware to !
is8 BY MR. LAGUARDA: 118 | the cabile elevision industry. i
19 . Geod aftemnoon. Could you please 19 ¢ Q. And could you give the conri a
20 state your name for the record. 20 | sunmary of your educational background?
21 A. My name is Daniel Sheeran, 21 | | A. |)reeeived albachelor of science in
22 Q. Mr. Sheeran, could you tell the 22 . foreign service from Georgetown University and
(866) 448-DEPO
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Page 5154

Page Q156
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1 Ireceived an MBA from Northwestern 1 summarize and explafn that to the court?

2 University. 2 A. Yes. Weneed to make significant

3 MR. LAGUARDA: May T approach, Your| 3 investments in developing our produsts,

4  Honor? 4  increasing their ability to-work on other

5 CHIEF JUDGE SLEDGE: Yes. 5  devices 50 that the Rhapsody service can be

6 BY MR. LAGUARDA: | &  accessed ot just on the PC, That's an area

7 Q. Mr. Sheeran, 1 have placed in front ' 7 ofatremendons amount of work for vs.

8  of yon what has been marked for identification * B8 We need to fmprove the produel

9 asDIMA Trial Exhibit 11, Doyonhavethatin | 9 experience on the PC because of the
10 front of you? g 10 competition we face from both illegal services

111 A. Yes, 11  and other legal services.
12 Q. Can you tell us what it is? E 12 We also need to invest heavily in
13 A. This is my rebuttal teslimony. f 13 marketing our service in order ta educate
14 Q. And turning to the back, are those ; 14  consumers about our value proposition.and our
15  the exhibits that are auached or cited in ‘15 brand.
16  your testimony? 16 Q. Can you explain what you mean by
17 A, Yes, they are. 17 marketing?
18 Q. Would you turn o the Jast numbered 18 A. We condyct several forms of
19 page of yourestimony, or the last page 19 marketing. We do traditional advertising
20 following the last numbered page. Is that 120 own-ling, ontelevision and inmagazines to
21 your signabure? 21 raise consumer awareness of what Rbapsody i,
2 A, Yes, itis. 12 2 howil's different thana pnredbwrﬂoad‘ store,
Page 6155 Page 6157

1 Q. Do vou have any cormreciions or 1  and to generaie name familfarity.

2 changes 10 make 10 the testimony at this time? 2 ‘We also conduct what's called

3 A. No,Idonot. 3 sponsored search marketing on-line through

3 Q. Mr. Sheeran, are the contents of ‘ 4 Google and other search engines where, when

5  yourwritten testimony, DiMA Trial Exhibit 11, . 5 consumers are searching for music, we can fet
"8 7 tue? ’ T T 8- thieni knbw abiout Rhapsody in that highly

7 A. Yes. b7 contextual environment,

8 MR, LAGUARDA; Your Honor, 1 would i 8 Q. Isitimportant to Rhapsody to make

9 move to admit DIMA Trial Exlibit 11. 9 these invesfmenis that you're describing?
10 CHIEF JUDGE SLEDGE: Any objection {10 A, Wsritica] for several reasons.
11 toExhibit 117 11 In addition to the yeasons that I mentioned 2
12 MR. JOHNSON: No, Your Honor. 112 minute age, we're also contractually obligated
13 CHIEF JUDGE SLEDGE: 'Without 13 todo a certain level of marketing becavse of
14 ohjection, i's admitted. {14 ourpartnerships. A core tenet of our
15 {DIMA Tria) Exhibit No. 11 was 15 strategy is to distribute Rhapsody through
1% received into evidence.) 1 16  major pariners like Best Buy, Yerizon and’»
17 BY MR.LAGUARDA: ‘17 Comeast. And jn many of those agreements the
18 Q. Wy. Sheeran, in the introductory '48  pariner, in order to decide to get behind
183 part of your testimeny you falk abow 18 Rhapsody and make it their primary or the
20  investmentsthat Real Networks is anticipating 20 exclusive music service that they're goingto
21 tpmake jnthe subscription music business 21 promote, requires that we commit to a cegtain
22 opver the next several years. Can you 22 Jevel of marketing spend.

(866) 448-DEPO
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Page 61 SBE Page 6160
1 Q. Do you believe that you could } 1 1 BY MR. LAGUARDA:
2 postpone or defer the investments that you've o2 Q. Mr. Bheeran, are you familiar with |
3 described in the neat five-year period? ! 3 the rates proposed and (he terms proposed by
4 A. No,1danot. } 4 ihe copyﬁght owners in this proceeding?
5 Q. Canyou-explain why? - . YWes;fam., Lo
§ A. Well, on the produst development 6 0 T have placed in front of you what |
7 side, a5 1 mentioned, we urgently need fo 7 has been marked for identification as DiMA
8  enable Rhapsody beyond ths FC, because we have ' 8  ‘Frial Exhibit 12, Do you have that?
9  foundthat while the value proposition of 9 1 A, Yes,ldo, b
10 Rhapsody is very compelling for many 10 Q. Do yourecognize -~ P
11 conswmers, there is a much larger set of a1 A. Yess Lo
12 c¢onsumers who have 10ld us through interviews 12 i Q. Poyoun Jecogmze what is. DuMA Tndl
13 wehave done and anecdotal research that we 113 Exhibit 127
14  need fo make the product more easily available 14 oA Yess !
15 Inthe two places that consumers most ofien 115 Q. Can you tell the court what it is?
16  enjoy musie, whwh is in ﬂhmr car zmd in 16 A. Isasummary of the proposed |
17 theirliving room. © #17  rates that the copyright holders are
18 So we have a tremendous amount of i18  proposing. '
19  wark that we have to-do right now to make that ;: 19 (). Mr. Sheeran, do you have a view as.
20 possible, by getting the service onto devices 120 10 whether, if these rates were adopted by the
21 inthe car, mobile phones, devices that play 21 copyright rayalty judges in this proceeding; |
77 music thmugh the hv ing room. |22 ;f mey wou]d hm}e an adverse impact on Rea]
Pag: 6159 Page 6161
& On the marketing side, as 1 said, 1 Networks? :
4  weneed to compete with the Hegal free 2 A, Yes.
3 services, make sure consumérs areawarethat | 3 1 Q. Can you explain why?
4 ourservice is a better proposition, and 4 i A Well the-
5 pasier for them, and Jegal. Weanlsoneedto : 5 | CHIEF JUDGE SLEDGE: I'm sorxy.
. 6 -competeavith the other legal services, someof | 6 . . Explainwhy-what? .
T which only offer downloads. { 7 " BY MR, LAGUARDA:
8 So if we don't explain to the 8 Q. I'msomry. Can you explain the
9  consumer why our proposition is different and, ! 9 basis foryour befief as to the adverse i lmpaci
110 inseme ways, better, they will not even know '10  on Real Networks?
11 that weexish. Al atime when most conswmers , 11 MR. JOHNSON: Objection.
12 aresnaking their major initial commitmentsto 12 CHIEF JUDGE SLEDGE: He's asking if
13 how they're poing to ransition from the 113 he had a belief-- I dox't think he 50id he
14 historical way they've acquired music tothe |14 had - he said yes, but1 don't think he has
15 digital world, this is a cnitical window for '15  told you what his beliefis. o
16 s to getin front of them and letthem know 116 MR. LAGUARDA: I'm somry, Ycur
17  whowe are, both to make them commitioa 17 Honor. !
1¢  legal approachto begin with, and to make sure |18 MR. JOHNSON: That was my
19 they understand our proposition ip particular. 19 objection. Lo
20 MR. LAGUARDA: Your Honor, mayl ‘20 MR. LAGUARDA: I will rephrase.
21 approach? 21 BY MR. LAGUARDA:
22 CHIEF JUDGE SLEDGE: Yes, sir. §22

Q. M. Sheeran, can you please explain|

{866) 443-DEPO
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Page 61u2

Page 6164
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1 tothe court what your belief is. t  download is 99 cents. Thereis remendons
2 A. 1believe the copyright holders' , & pressore in the market today for retail prices
3 proposal wilt have a temendously negative 3 todecrease. Amazon has come into the market
4 impact on our music bosiness. It would be 4 and had Jower prices on both individual tracks
S difficult for me to see, frankly, how we'would | 5  and albums, on average, than iTunes and
& ever get ovr music business to become 6  ourselves.
7 profitable if these rates were adopted. ! 7 Wal-Mart has been in the market
8 Q. In’your testimony, you describe, ' B with a Yower-priced produet and has been
- 9 withrespect to permanent downloads, the 9 threatening to also Tower their prices on
10 impact of the copyright owners' proposal. And 3 10 physical CDs, which would, we believe, have an
11 Ywould just like to ask youw, Real Networks  $11  impact on how much we conld charge in the ‘
12 sells permanent downloads; is that right? 12 digital woxld.
13 A. Yes. % 13 If we had 1o bring our retail price
14 Q. Can yon explain to the court - ‘14 down to 89 cents per track — which is where
15  summarize the impact of the copyright owner 1% Amazon and Wal-Mart sell many of their
16  proposal on the business of selling permanent 18 individual tracks -- and we had 1o accommodate
17  downloads for Real Networks? 17  the higher mechanical royalty, our margin -
18 A. Yes. Today, owr download business 18  our profit margin in downloads wonld become
18  has a gross margin of just under 20 percent. ;19 very close 10 zero.
20  That's a blend of the gross margin for our 120 Q. When you're referning to the
21  saleof ala carte tracks, individual tracks, § 2} mechanical royalty, do yon mean the copyright
22  aswell as the margin for our sale of a}bums 2 2 owner pmposal for mechamcals?
Page 6163 Page 6165
1 Today, included in that cost is 1 A. Again, | am including the copyright
2 approximately 9 percent thal is paid 2 owners' as well as an additional small amount
3 ultimately to the copyright holders by the "3 thavcomes jn throngh the ASCAP ruling, Even
4 labels for the mechanical royalties. 4 the copyright owners' proposal alone would be
5 The proposa) for -- the combination " 5 Gpercent -- would be 6 cents, from 9 to 15.
6  of the impact of the copyright hofders' T 6" Hwehave20 to start with - so that alone
7 proposal, which is for 15 percent,aswellas  ; 7 wounld be 6.out of the 20,
&  the recent ruling in a federal court in the . 8 And then, if we also had to reduce
S ASCAP case, wonld cause our tofal cost for 9 ourretail prices, which wemay well haveto
10  wmechanicals to go to somewhere around {10 because of what's happening in the
11 18 percent. So that wonld take onr maigin 11 marketplace, that would get us down to 2 to
12 from 20 percent down to 12 percent, so 112 3 percent [sic] in total. And then, ifthe’
13 approximately a 40 percent impact in the gross 13 ASCAP yuling stands as is, 31 would go close
14 margin of our download business, which is 14 tozexd.
15  obviously a tremendous impact. 15 Q. Let me ask you about the
16 Q. And doyouhave an understanding, 16  subscription part-of your business. With
17  whilethat is happening, in terms of pricesin =~ 17 respect to the impact of the copyright owner
18 the markel for permanent downloads, what the 18  proposal, do youhave an understanding as to
19  trendis for prices to the conshmer? ‘19 what the impact of the copyright owner
20 A. Yes. What l'wasjust summarizing 20 proposal for condjtiona) downloads and
21 was based on refail prices that weutilize 21  interactive streaming would be on your
22 today. Our average price for a retail 22  subscription music business?
(866) 448-DEPO
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Page G166 Page 6168
1 A. Yes, 1do. 1 were counting on being ablefo grow the
2 Q. Can you tell the court what that 2 bBusinessirapidly to try to get to break-even,
3 157 3 Q. 1'want 1o talk about that — or gel
4 A. Hwonidbea - itwonldalsobea 4. yourtestimony aboul that in a minute, but 1
5 very dramatic impact. Theblended marginof | 5 wanttoask you first; do yon bave an
6 oursubscription business is aboni 37 percent & anderstanding as Yo what you are paying recort 1
T  grossmargin. And the copyright holders' j 7 labels for sound recording royalties for
8  proposal -1 should back up and be clear. { 8  Rhapsody?
9 When 1 say blended, that's the g | A Yes,Ido/ |
10 blend of the Rhapsody Unlimited productwe {10 Q. And is it a lot more than what the
11 havetoday, which is 2 PC-only product, and 11  copyright owners are proposing in this
12 ourRhapsodyto Go product, which allows'you |12  proceeding? =
13 totake conditional downloads offthe PCeonto {13 | A, Wsmore. Ldon't know whether
14  portable devices. 14  would characterize it a5 » lot more, butit's | b
15 The average margin between those 15 certainly more, yes. |
16 two, if you faclorin which percentage of our |16 | . Do youhave a sense as to whether |
17  subserbers are subscribing to each of those 17 ornot it would be fair to make & comparison
18  products, is around 37 percént. Today,the—~ 118  befweenwhat you pay the record labels and |
19  that gross margin caleulation utilizes the 119 whal thecopyright owners are proposing? | | | |
20  mechanical rate that we have been - utilizes ;20 | MR. JOHNSON: Objection to leadmg, ‘
21 apassumption about publishing costs that we } 21 YourHanor.
22 have been using {or several years. Jt was 22 CHIE!' JUDGL Sl F..DGE Su slained.
Page 6167 Page 6169
1 around 9 10 9-1/2 and then went up to 1 i BY MR. LAGUARDA:
2 10 percent about a year ago, 1 thinlk is when 2 Q. Yousaid you had an undersianding
3 we made the shift to 10 percent. 3 as o what record Jabels charge for sound
4 The copyright holders' propiosal for 4. recordings; is that ripht?
| &  streaming is 12-1/2 pereent, on top of which, 5 | A. Yes ldo,
© 6 again; wehave 1 pay PROs, which fs poingte ¢ & Qo Jg therd a probleny i your view,”
7 add apother roughly 5 percent. So it would 7 asto-- paying copyright owners a higher
8 izke what we have been asswming the rate would lg rate, given what you pay recoxd labels?
9 be, between 9-1/2 and 10 percent, and bring it g . MR. JOHNSON: Obguctmn to fon,
10  wpby an additional 710 8 percent. 1310 Your Honor,
11 Bedhuse we're only slarting ont 11 CHIEF YUDGE SLx:DGE Ovem:]ed
12 with 36, 37 percent, it, Yoo, is a very 112 “THE WITNESS: Wel, 1 would go back
13 significantimpact. It's around a 21 percent '13  tomy prior answer, The challenge we face -+
14  hitto our grossraargin, Soifsnotas 114 iyes,wepayithe labsls a Jot of money, on
15  severe as downloads, bt if's sl very 15  gbsolute terms and on 3 percentage emi.
16  significantious, flﬁ There is no guestion about that. ,
17 And I would also note that the {17 1 The challenge we faceis that's :
18  downloads and the subscription services, 118  something we have no contral over.. We cannot |
19  particularly the to Go one, which already has il 9  goback to them and say, well, we don't like
20 amore difficult gross margin, are the two 120 yourrate and, therefore, we're just not goin g
21 ‘biggest sources of projected growih of the 21  hotake 4 license from you.
22 Dbusiness. So it's hitting us right where we .22 Our service is completely
(866) 448-DEPO o
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Page 6170 Padge 6172
1 uncompetitive in the market if it doesn't have | 1 services has slowed in the past two years, We
2 abroad range of content. And apy oneofthe ; 2 have done a tremendous amount of price tasting
3 majors has a sufficient market share of the 3 to figure out what is the xight price that
4  popular content that they can essentially 4 willallow us 1o grow the market, And we
5  demand that we pay these higherrates with the] 5  found two answers to that,
6 structures that we've agreed to. & One is the a tacarte price needs
7 ‘We have never felt it was the xight 7 tobequite 4 bit lower. And the second
8  thing, either for our business or, frankly, 8  answeris by far the most effective way to
9 for the growth of the market -- there is 2 9  grow the subscription part of the market woyld
10  little bit of change starting there that we're .10  be ip bundle the product in with something
11 hopeful about, but just fo stick to the world ‘11 eJse the consumeris already buying, such as
that exists contractually today, that's the ] 12 their high-speed intemeét service or their
reality that we have had to Jive with. f13  mobile phone service, il they're getting 3
BY MR. LAGUARDA: : 14 data plan from their mobile phone carjer,

Q. Do you believe that you conld raise 15 In order for us to have any soceess
prices in response to increased rates from the |16 with that strategy, which is really the
Copyright Royalty Board? v17  Bnchpin of our growth strategy for our:

A. No, I donot. '18  subscription business, we need lower costs.

Q. Why is that? 19 I we attemnpted (o pass on higher

A. Well, 1 need to answer that both in 20 costs in our negotiations with ovr partners,
the context of downloads and -~ permanent 21 thecable operators, the mobile operators, we
downloeads and subscription services that }22 would be that much farther away from sucgess.

Page 6,171! Page 6173
{  include limited downloads. In the case - ! CRIEF JUDGE SLEDGE: You said Jower
& Q. Let's start with permanent ; 2 costs. Do you mean lower price?
3 downloads. 3 THE WITNESS: If we had higher
4 A. Inthe case of permanent downjoads, ' 4 costs becanse of higlier mechanical rates, we
5  asImentioned earlier, all the pressure in. !5 wouldnot be able 1o pass them on either in
6  the market is actually in the opposite ) i 6  our consumer-facing aJa carte business orin
7 gdirection. We are frequently reconsidering « 7 therelationships we have with the carsiers
8  whether we can even mafntain onr carrent 8  where we're trying.to gel them to bundle
9  price, given that Amazon came in with lower 9  Rhapsedy. And -- we have jnst spent much of
10 pricesin the marketplace. 10 theJast year, actually, in négotiations with
11 Tn the case of -- and there have 11 oneofthe largest camriers in the United
12  been -~ back on downloads, there have been 12 States, that I'd prefer not to identify by
13 attempts in the past by others to raise prices {13 name, on precisely this ssue. What does the
14 where they have been retreated, You know, 14 cost needio be - our — I'mesorry: 'What
13 iTunes was trying to get a higher price for 15  does our pfice to them need 10 be? What does
16  EMPs tracks and, you know, it looks like 16  the cost need 1o become to them such that they
17 that's not going to be the long-lerm straiegy j17  would then - their proposition could become
18  that they stick with, 18 forthe customer, if you sign up for onr
19 So in the case of the subscription z 19  service, it comes with Rhapsody?
20  services, we are confident that fowerpricing |20 And we know that price is well
21 ison¢ ofthekeysto really accelerating (he {21 under the retail price today for-our service,
22 market. The market growth of the subscription f22 Sw we have spent much of the past
(866) 448-DEPO
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Page 6176
1  yearactually going back to our suppliers and 1 | ISo ho mhatter whether you're paying
2 1rying 1o get them to.out the price in 2 aliention to operating income, net income or |
3 exchange for our growing the iarket muchmore | 3 cash flow| yout have a Jot less gross margin to
4 rapidly. Andwehavemade pood progress in 4  startwith. !
5  those negoliations, We're not there. There's 5 Q. Mr. Sheeran, based on your
&  nothing to amnounce, There's no deal, Ttmay 6  testimony, do you believe that Real Networks
7 never happen, but it's an example of all the 7 would enter the subscription digital music
B discussion has been in the othier direction, 8  business today if the copyright ownerrates |
9 trying o get costs lower. 9  wereadopted? . | P
10 And that's the reason why, in my 10 i AJ Were we not in it already? Is that
11 writlen testimony, Tpoint ont the egample of 11 the question?
12 the cable industry took off 20, 30 years ago 12 ' Q. Were younotin it already.
13  hecause they were able to get costs for their 13 I AJ No, |
14 services low enough and bundle theminaway 14 Q. Can you tel] the court why?
15  tha, 1o the consumer, jt was just one simple, ‘15 A ‘Well, as 1.said, 1 dont see how we
16  easydecision, Had they hadto go ;16 would get — it's not clear to me how we would
17 - alacarte — and each of the services was 17 gettdprofitability if al) these rates were |
18  wvery expensive, north of $10 -~ we wonldn't .12 adopted, even standing where we are today
19  have the cable television industry that we ‘19 where we have already made investments that
20  havetoday. 120 we're able to leverage.
21 BY MR. LAGUARDA: 121 - So ¥ think it would be (hat much
22 Q. M, Sheeran, has the subscription .f' 22 more\chauengmg had we not yet made those
Page 6175 Page 6177
1 inusic business Rhapsody been profitable to 1 invesimentsand we needed to build everything
2 dae? i 2 fromscraich. Tmean, 1 think -~ that's
3 A. Ne. 3 pxroba”bt_y enough. Lo
4 Q. How would you define profitability? 4 ! ). Let meask you, are you familiar
5 A. Well, I could define it any of 5  with DiMA's proposed - amended proposed Tatés
16 - several ways, and it hasi't been profitabledn - 6 andtesmsdn this pmt:aedng"’
7  anyofthem. lthas notbeen profitableonan , 7 A. Yes,1am.
8  operating basis. It's not been profitable on t 8 MR, LAGUARDA: May] appm.tch Your
9 anef profit basis. I's not been profitable t & Honor?
10  ona cash flow basis. ¢ /CHIEF JUDGE SLEDGE: VYes.
11 Q. Defined any of those ways, doyou |13 | IBY MR LAGUARDA:
12 believe that the copyright owner proposal, if 12 + Q. Showing you what has been marked
13 adopted, wonid delay profitability? 13 foridentification as DiMA Trial Exhibit 13,
14 A. Yes. 14 Do you have that in front of you?
15 Q. Why is that? 1% I AJ Yes ldo.
1& A. Well, the economics that | walked 16 ' Q. Canyoutell the court what itis?
17 throngh earlier today regarding the gross 11 ' A Thisis the proposal from DiMA for
18 sargin, all of that takes place in the top 18  the new rates, as well as the terms used in
19  pant of the income statement, so it doesa't 19 thoserates. ‘
20 matter what's happening down below; you've .20 | Qi Y] conld just tum your attention
21 ade everything worse by reducing your gross {21 1o the definition -» section 380.2, definition’
22 margin. taz  of applicable receipis. Do you have that?
(866) 448-DEPO
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i Page 6180
1 A. Yes,1do. b Q. Can you tell the court? ‘
2 Q. Canyou explain for the court the ! 2 A. Yes, we would.
3 rationale behind the definition of the b3 Q. And whatabout with respect to
4 applieable receipts? | 4 tracking mnsic nsage; a5 DIMA proposes? Do
5 A. Well, the poal is to keep it 15 youhavean understanding as 1o whether Real
6  simple, to implement this approachand alsoto | 6  ‘Networks could do thai, track plays and sales
7 cncourage experimentation in business models. | 7 of downloads?
8  We're still fairly early in the transition to : A. Yes.
9  digital. We all need the market 1o grow more P9 3 And cay you tell the coun?
10 quickly than it has, apd we believe that the ;19 A, Yes, wecould,
11 way lo encourage that is through rates that do 111 Q. One of the things you mentioned in
12 notjmpose consteaints that would prevent i12  discussing the DiMA proposal is the use of
13 either an existing business from trying {13 minima. 11 could ask you, for example, if ‘
14  something new or a potential business from i14  permanent downJoads were bundled with 2 device
15 peiting created 1o go after a given market, 15 likea phone, do you have 4n widerstanding as
16 So we have tried to limit the !16  to how the DIMA rate proposal would work in
17  smpactof things like minima, which we '17  that case?
18  1hipk - we have included to an extent, butwe .18 A. Yes, Ido,
19 1k can be dangerous becavse they can crowd 19 Q. Can youtelithe courn?
20  out cerain business opportonities. 20 A. Wonld the downloads be permanent or
21 We have also tried to be clear that 71 limited downloads?
22  there shovld not be atax on other companjes 22 Q. Permanent dowploads.
Page 61739 Page 6181
1 thatmight beinvolved in a service thatwould 1 A. In the case of permanent downloads,
2 then getinvolved with digital music but are Z  then the minimums wonld apply, and becanse
3 ot themse}ves the distributor of music, you 3 there's moltiple downloads that are being
4 know,be that the manufacturer of an MP3 4 bundled, it would be the - I beljeve it's
5  playes, or a carrier, unless they themselves 5 3.3 cents per track raze.
6  were directly offering a service, yon know, 6 Q. Andwhat if a subscription service
7 <learly separate from the other preduct, 7  was bundled with a device? Do you have an
8 And we think that's important B upderstanding as to how the DiMA proposal
9 because we have been involved in many © 9 would work? )
10  negotiations with companjes in those sectors 10 A, Yes. Then, again, the minimum for
11 who, at the mere mention of a tax in their 11 that would apply, which would be the
12 business, decide that it's just not worfh - 12 13.5 cents per swbscriberper month,
13 it'sjustnot worth the risk to them because 13 Q. Andif there is no monthly
14  their bosiness is complicated enongh asitis. 14 sobscription fee, is there a mechanisi in the
15 Q. By "atax" do yon mean 1-a-x? 15  DiMA proposal for that?
16 A. Imeant t-a-x, yes, 16 A. Yes. That would be the usage fee,
17 Q. Justtobe cleat, 17 which is 00129 dollars per play.
18 Do youhave an understanding as to 18 Q. Could you explain to the court the
19  whether Real Networks would be able totrack 119 purpose of the minima that DiMA is propasing?
20 yevenuves the way that DIMA has proposed in. 20 A. Thepurpose is to make sure that
21 this proposal? ‘21 everybody's, for Tack of a belter term,
22 A. Yes, 1do. #2  downside is protected. If sométhing is tried
(866) 448-DEPO
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and it takes off, we want fo make sure that
everyone who comributed value 10 that gels
paid. It is not intended -~ but that's a1l

it's intended to be. It's not intended to be
away that everybody is going to get a
puaranteed retum,

Again, we're so early in this
market that we simply cant know which models
are poing to take off. So we think it serves
that purpose withont crowding out at least the
business models that we can see.

We are familiar with consumer usage
rates on these products. And minima at higher
rates -- we have seen cases where they could
blow up the model before we even got starled.

Q. ‘What's your understanding of the

fmpact of the minima proposed by the copyright

owners?

A, Well, that's an example of where 1
think it could Blow up an opportunity before
we got started. | mentjoned eartier that
me - bundlmg our st*mc e with a carrer

C b e it e - - -

Page 6183

serviee, be it bigh-speed data from a cable or
phone company or your mobile provider, is a
Jinchpin of our growih sirategy.

‘We kanow that we nust get the price

10 the carvier of such an offering

substaniially below where it 15 1oday. And we
know that based on the mumber of plays per
user that we see today on portable devices,
that the rates praposed by the copyright
holders would tum the payment for mechanirals
into a very significant percentage of the
1otal available for vs to pay - that we would
‘be able to collect from the carrier.

"We would stil! need to then find,
from that, enough money 1o pay the Jabels as

well as additional money for us to cover our

own operating costs and get any kind of profit
margin,

So it wonld really render all of
‘thosz types of efforts Tarpely useless.

MR. LAGUARDA: No further
questions. Thank you.
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{ ¥ CHIEF JUDGE SLEDGE: Questions bv
RIAA? | ;
1 MR, SMITH: No thank you, Your
Honor.

|1 CHIEF JUDGE SLEDGE: Cmas—e}.auuue

MR, JOHNSON: Yes, Your Honor.
Good afternopn. |
| CROSSJZXAMINATION
| BY MRE. JOHNSON:

1 Qi Goodaflemoon, Mr. Sheeran. My
name is Jeh Johnsou. ' I represent the
copysight owners.

| Al Goodlafterpodn. |

o Qv Timothy Quirk, I assume you know
Him, Iright? |

. A. Yes,1do.

Q. Heis yourcolleague at Real
Networks?

i AL Yes, heis.

Q. And you're aware that he testified
in this proceeding in the month of February, |
non'ec!? o ‘

- o~ —— — —— -

Page 618L
. Yes. .
Q And what is his title with Real
Networks? |
A. }beljeve he isvice président of
music progmmmmg,. I it's not that, it's

Q. Now, did anybody tell you what he
said in this proceeding?

' A. 1have had a chance to review ss}me
of his testimony, not all of it.

Q. You read Mr. Quirk's-testimony? .

A. & small amount of it, !

Q. Didyouread his cross-examination? |

A. 1think Yrvead & few exchanges, but
not the whole thing.

Q. Okay. Now, could you Jook at your
written statement, DiMA Exhibit 11, please? |
And ] want to spend some time with yon oh
paragraphs 6, 7 and 15 of your wiitten
statement #nd y to gek behind some of the
'mambers here. | i

Let's focus on paragraph 6, please
Pl b, | s

(866) 448-DEPO
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Page 6186? Page 6188
1 thebottom half of that paragraph which I 1 A. Yes,
2 states, "We offerservices that include | 2 Q. And you know that your company has
3 pepnanent downlozds, limited downloads and "3 ‘'been aceruing, setiing aside money to pay’
4 interactive and non-interactive streaming. | 4 mechanical rates, and that these companies
5  Theoperating costs of these businesses are 5  have been doing the same, correct?
6  wvery high for several reasons. First. ihe | 6 A. Yes.
7 royalty payments we incur and/or accrue I Q. So you're not contending in ihis
8 account for more than half of our revenpe” ~ | 8 statement, by making this fist of companies,
9 and then you go on to give fwo other reasons. ' 9 thai these companies exited the market because
10 “Second, we faced high légal and 110 of mechanical royalties, are you?
11  technical costs in order to clear licenses, 11 A. Ifthe question is, is that the
12 obtain physical copies of music, prepare the 31 2 sole reason they exited, then the apswer is
13 wmusic for delivery, store it, and deliver it 13 o, Ifthe question is, is that part of the
14 toendusers. Third, we must market our 14 reason they exited, the angwer is yes.
15  services in an environment where many 15 Q. Well, was it your intent, by
16 consumers know fhat itis easy to illegally 16 listing these companies, (o-suggest that
17  dowpload al} the music they want.” 17  mechanical royalties were the primary reason,
18 And then in paragraph 7 you state, 18  rthey left this market?
19  "Theimpact of These three factors is clear. 19 A. Ibelieve that the cost of content,
120 In 2007, our music business achieved 149 20 jsthe primary reason why many of these
21 million in revenue, but had an operating loss 21 companies have lefl, and the cost of
22 of60 minion.“ {:2_2 mechanicals is a very significant part . Tthe
Page 6187, Page 61iBS
1 So you're not contending that you 1 probiem of the cost of content.
2 had an pperating loss of 60 million because of S 2 Q. That would include sound recording
3 ihe soyalties you have (o pay, are you, alt by 3 royalties, too, wouldn't it?
4 iiself? 4 A. Yes.
5 A. Not all by itself. 5 Q. Okay, We will get to that also.
‘6 Q. Youlisi these three factors here, "6 " Have you read this courl's decision
7 comect? ' 7 inthe webcasting case about a year ago, by
8 A, 1do, but] donot list them as . 8 theway?
9  being of equal importance. The first one p 2 A. Yhave read abstracts, I'have not
10 accounts for more than half of our cast of 30 read the entire —
11 goods. 11 Q. Do you think it is the role of this
12 Q. Well, we're going to get (o that. 12 court to protect an inefficient market actor?
13 'We're going to get to a more specific analysis 13 Do you understand my question?
14 oftha 114 A. 1do understand your guestion. No, -
15 §f you look at the pext page,, 15  that's not fhe role of this court.
16  piease, Andyou list at the lop of the page a 116 Q. So you're not contending that if a
17 set of companies - Yahoo!, AOL, MTV Networks, {17 company s 2n inefficient market actor, this
18 Music Now, Virgin Medja, MusicMatch and 18  cowrihas to set a low mechanica) rate in
19 lListen.com, Do you see that? 12  order o keep that company in the busingss,
20 A. Yes, izo right? :
21 'Q. And those are companics that exited 21 A, No, ¥m not making that argument.
22 ghis digital merket. correct? 22 Q. Now, if you look at what I have
(866) 448-DEPO
www,CapitalReportingCompany.com . ©2008
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Page 6190

marked as Copyright Owners' Exhibit 280 for
identification.
MR. JOFMNSON: May I approach, Your
Honor?
CHIEF JUDGE SLEDGE: Yes.
BY MR. JOHNSON:
Q. Do you recognize Exhibit 280 for
identification?
A, Yes, i
Q. And this is the 10-K and annual !
report for your company, Real Networks, for
the year 2007, correct?
A, Yes.
Q. And when was this released?
A. Veryrecently ] think it was :
released. Within the last handful of weeks.
Q. I'm somy? !
A. Within the fast handful of weeks. ;
Q. Ckay. ] believe, if youlook at --

somewhere toward the back -« 120 1 Q. To395 mxlhon in 20067
A. Ttwas filed on February -~ on 21 A Yeso Co
2/29. __ §zz Q. Andif you look at 2007, you wﬂt ]
Page 6191 Page 6193

Q. ©Okay. Let's take that date. And
you recognize this document, comrett?
A, Yes.
MR, JOHNSON: 1 offer Exhibi1 280
in-evidence.
CRHIEF JUDGE SLE
10 Exhibit 2807 o o
MR. LAGUARDA Nt; objectmon ]
i
i

(E: Any objection

CHIEF JUDGE SLEDGE: "Without
objection, it's admitted.
{Copyright Owners' Trial Exhibit
No. 280 was received into evidence.}
BY MR. JOHNSON:
Q. Mr. Sheeran, could you please Jook
at page 52 of this exhibit? It's not

numbered, but i's ight afler page 51. ‘ 116
A. My page 52 is numbered. Js that 117

1the right page, the consolidated statement of
operations, comprehensive income - is that -
Q. Yes. And these are company-wide
numbers, correct?
A, Yes.

110
{13 namber for the year 2005, you will see 325 |
: 16 Q. Andifyoulook at the net revenue |

£19 : A. Yes.:

.13 éntries undef opérating expenses, you will see
‘14 that they're also rising as well, right?

.21 million. For 2006, 165 million. Andihen in

Page 6192

1 Q Okay And ifyon look at the very

2 uap fine, net revenue -- by the way, when I
3 seethe number net revenue, it's net of

4  something. What is nel revenue net of?

5 1 A. Typically, hat would benet of

6 items that are immediately credited back to
-

8

9

0

the consumer. I's a small number, the 1+
difference between net and gross. It's going|
to be, 1 think, 1 1o 2 percent, typically,
certainly for the music business, which is

11 where] am familiar with the difference,

12 i Q. And il yon look at the net revenue

14  million; is that correct? Lo
15 I A. Yes.i i

17 nember for 2006, you will see that the nimber |
18  rose'by about 20, 25 percent, correct? ‘

1 sesthat the pomber rose by about 50 perdent] |
2 if my math iscorrect, to 567 million in the

3 wear 2007, the net revenue number,

4 P AL Yes. .
5 Q. Allright. And the nuimberin 2004 ! |
6 was Jower B the numbes in 2005. Doy vou "
7 remember thar? !

B | A. Idonotknow onr 2004 revenune off

9 the top of my head, 0. I |
10 | Q: You don't know uxax offhand? | | |
11 A No. . b
12 ¢ Okay. Now,if youlook at the

15 A, Yes. P
€, 2008, research and development, 70

million. 2006, 77 million. 2007, 102

18  mmillion.

19 1+ 1 Andthenif you look at the sales

20 ‘apnd'marketing entries for 2003, its 330

22 2007, the number goes up by over 40 million to

(866) 448-DEPO I

www.CapitalReportingCompany.com

©2008

6190 to 6193)




Capital Reporting Company

15 (Pages 6194 to 6197)

Page 6194 Fage 61986
1 209 millien. Do yo’u see that? 1 A, Yes.
2 A. Yes, 2 Q. By a substantial amount? It
3 Q. Now, ] heard what you said this 3 depends on how you describe [sic] substantial,
4 moming about yoor contracma}'ob]igatiom 4 but wonld you agree with me that the number is
5  withregard to sales and marketing. You're 5  going vp each and every quarter for eight
&  notielling this court that you're 6  copsecutive quarters?
7 contractually obligated to spend these kinds 7 A. Pisorry. Which pageam 1
8  of dollars every year at this level of 8 supposed lo be looking at?
9  increase, are you? ; g Q. lamlooking at the total net
10 A. No. 110 revenue line under supplemental financial
11 Q. You're stor contending that you're 11 information.
12 handocuifed to spend $209 million in 2007 o0 {12 A. Arewe in the fisst page of -~
13  salesand marketing? 13 Q. First quaster '06 is 86 million.
14 A. That's corect. 14 Second quarter, 89. Third quarter, 93.
15 Q. Al right. Now, are you contending 1%  Fourth quarter, 125,
16  thatifthe court were to impose a 15 percent 18 Ther into '07, 129,136, 145 --
17  mechanical rate - or 2 15 cent mechanical 17 A. Canyou just tell me which page I'm
1B rate-- for mechanical royalties, that you 18  supposed to be Jooking a3 -
19 couldn't find that additional amount somewhere 119 Q. Tmsoiry.
20 elsein this balance sheet, in this statemem? 20 A. —intheappendix?
21 A. Yam contending that it would be 23 MR. JOHNSON: I'm sorry. May )
22 economically irrational forus to continue 22 approach?
Page 6185 Page 6187
1 focusing on abusiness where we have v 1 CHIEF JUDGE SLEDGE: Well, all of
2 zeropercent gross margins. 2 us wantto know thal.
3 Q. You conldn't squeeze that numbes 3 MR, JOHNSON: I'm sorry.
4 outof some of these other numbers in the 4 CHIEF JUDGE SLEDGE: Yon refetred
S hundreds of millions? = o | 5 ustoExhibjt A, and the first page of |
6 A. Tcouldn't make it up in volume if 1 6  Exhibit A doesn't have anything that you are
7 Y'mnot making any profit on each transaction. | 7 talking about.
8 Q. Well, let's look at Exhibit A to B MR, JOHNSON: I'm sorry. This
9 your siatement, please. Exhibit Aisa — 8 would be the -- on Bxhibit A, this would be
10 thisis a public document, right? 10  the fourth page, entitled, "Real Networks,
11 A. Yes, itis. ll 1 Ine., and subsidiaries ~supplemental
12 Q. Okay. And was this prepared for 112 financial information.”
13 (hisitigation or was it prépased in the 13 BY MR. JOHNSON:
14  normal course of business? é 14 Q. Do you see that?
15 A. Normal comse of business. 15 A. Yes.
16 Q. Okay. Andif you look at the lop | 16 Q. Okay. And do you see the quarierly
17  entries, net revenus, you will see entries ! 17 reporting here?
18  there by quarter going back 1o 2006, then ik A. Yes.
19 2007. Andwould you agree with me thatthe "19 Q. Okay. Now, if you Jook at the
20  net revenue line, tolal nel revenue fine, for 120 fourth line down, total net revenue, would you
21  these eight consetutive quarters is rising 21 agree with me that for eight consecutive
22 every guarter? ;22 quarters that smmber has gone up?
(866) 448-DEPO
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Page 6398 Page G200
1 A, Yes. 1 from, right?
2 Q. Now, if you took further down, you 2 A Yes.
3 will see numbers by business segment, 31 1 Q. "Theimpact of these three factors
4 including the music business, right? 41 isclear. /In 2007, our music business L
5 A. Right. 5 achieved 149 million in revenue but had an
6 Q. Now, under “consumer productsand | 6. operating loss of 60 million."
7 services,” you will see "music (F),” right? 7 A. (Nods head up and down.)
8 A. Right. 8 Q. Okay. Now, you say in paragraph & .
9 Q. Now, what does that line represent? 9 ihal "Royalty payments we jncur™ -
10 lsthainel revenue for the music business? 10 . TUDGE WISNIEWSKI: Before you get
11 A. Yes. 11 there, Mr. Johnson, 1 wonld like 1o ask a b
12 Q. Allright. And would you agree 12 question or two here will sespect 1o these
13 with me that thenet revenue line for the 13 revenue numbers and the operating loss numbers |
14  music business has also gone up eight 14  onpage? that youveport. Tiakeit thay— 1 |
15  consecutive quarters? 15 it seemsito come out, from Mr. Johnson's '
16 A. Yes. 16  cross-examination, that these effectively are -
17 Q. And that the wolal nel revenue line 17 numbers drawn fram your consolidated \
18  there further down, that's the same as theone {18'  statements. !
19 onthetop, 1believe, correct? I'sabomt 12 {19 THE WITNESS: Yes.
20 entries down, 20 JUDGE WISNIEWSKI: Your
21 A. Yes, that'syight. I would poin 21 consolidated statements are for the extire
22 outonthe mus ic line, dlthough Wstuethat |22 company, mcludlmg your domesuc and foremm |
Page: 6198 Page 6:. 01
1 the revenue increased -- vevenme hasbeen | 1 snbsidiaries?
2 increasing through '06 and '07. What's not ! 2 . THEWITMESS: Thal's correct.
3 immediately clear from here, but 1 think is 3 i RIDGE WISNIEWSKY: So there is some
4 also relevant, is that the annual -~ if you 4 ‘proportion of this that relates to the foreign
5  annualize this, from 2005 10 2006, the yusic | 5 isubsididries] and | 1ake it thereis a ;
6" business grew by about 45 percent. For thie 6 ‘different regimien that mighi be applicable =~ |
7 Tasltwo years it has grows by about 7 there with respect 1o the royalty issues; is
8 21 percent per year. . 8  ‘that fair 1o say?
8 ., Q. Okay. Well, it's still growing, g ' ' THE WITNESS: Thatis fair. ‘And &
10 . right? 10 isalsothe case thai part of the U.S. Lo
11 A. That's right. 13 revenues are from sadio services that axe not |
12 - Q. And you had growth for eight 12 |part of what's avissue here. b
13 consecutive quarters, nght? 13 JUDGE WISMIEWSKI: Thank yon.
14 A, Ves. 14 BY MR. JORNSON:
15 Q. Okay. Now, il you sdd up the 15 Q. Justto follow vy on the judpe's I
116 quarterly numbers for music in 2007, you get {16 iquestion, the music revenue dines we just
17  abour 149 million, right? 17 lookedat-- I
18 A. Yes, 18 A. Yes. b
19 Q. And that's the number in your 19 0. :-doesthat include revenue from | |
20  statement at page 2, paragraph 7, right? 29 foreign business? P
|21 A. Yes. 121 A, Yes.
2z Q. That's where that number comies i‘22 Q. Okay. Mow, you say thai, "Royahy !
(866) 448-DEPO
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Page 6202 Page 6204
1 payments acconnt for more than half of our 1y testiniony. i
2 revenue,” correct? ] Q. Okay. Sowhere would 1 find the
3 A, Yes. { 3 numberin your statement or in the exhibits to
4 Q. Now, is the dollar numbey for 4 your statement that represents royalty
5  spyalty payments reflected anywhere in your 5  payments?
& statement? 6 A. What I am trying to gel to hereis
7 A. Inmy statement or in these 7 the cost of revenue line that's shown on here
§  numbers? 8  isprincipally made up -- I sean, at the
9 Q. Orin the numbers. 9 75-plus percent level, if not 80 percent -
10 A, Well, it largely 3s. Anuch more '10  with royalty payments.
11 efficient way to look at this is actually two 11 Q. 80 percent -- or 75 percent of that
12  pages later in the appendix where it says - 12 pomber, 81 million -
13 Q. Two pages after whit? 13 A. Yes.
14 A. Two pages afler the page we're f14 Q. --462~
15  cumrently at. So one physical page, two {15 A, lIsroyalty paymenis,
16  sides, Inother words, the page that's ;.1 [ Q. - isryoyalty payments?
17 titled - well, they all have the same title, 117 A. Yes. '
18 butihe one that shows music, consumer, TPS in 118 Q. That's your testimony?
18  vertical columns. %19 A, Yes, itis.
20 Q. Where are you, sir? {20 Q. Allright. So that's about what?
21 A, Ifyou just tum ong page from ;21 AL Well,it’s --
22 where wewere, go forward one page. On the {22 Q. Ifyou just do the math, that's
Page 5203’1 Page 6205
1 back side of that page there is a table that 1 gboutwhai?
2 shows vertica) columns: Music, copsumer, TPS, | 2 A. $75 million, somewhere around
3 other. '3 there.
4 And this shows the - this is v o4 Q. Well, 80 percent of 80 million is
5  where, lo answer your question, the cost of : 5  what?
6" ' ihe contens becomes clear. Becausé yon -y A, Okay,
7 have-- for example, halfway down thay page, 7 Q. Four-fifths of 80 million is what?
8  yonhave the £149 million revenue figure { 8 Orthree-quariers of 80 million is what? 60,
5 that's in my testimony. You then have the 9 gt t
10 cestofrevenne of 60 -~ ; 10 A. How abou&éf}-just do the actual
11 Q. Justso Y am clear, where is that ‘11 math and then I will tell you -
12 5149 million number epresented? 112 Q. Okay.
13 A. Onthe page, where is it? 113 A. Twill give yon a mote precise
|14 Q. Yes. |14 answen
15 A. This pageis two tables, one ontop ] 15 Tt's going o be about 85 percent
16  ofthe other. The first is quarierly and the 16 ofihisfigure is royalty payments.
17  tsblebelow itisapnual. It says, "Year k17 Q. 1ispunds fike you have a specific
18  ended December31, 2007." 18  dollar amount in your head; is that correct?
19 So ifyou lock at the lower one; 19 A. No. Whatl haveinmyheadis1

i .

20  the number for music of petrevenue is 149,50 20 know ihe line item cost of the other

21  that's the same number thal we were Jooking at 121 components of cost of goods, which is customer
22 on the other page and that is referred 10 3n 22  service--

(866) 448-DEPO
www.CapitalReportingCompany.com ©2008

%




e

Capital Reporting Company |

18 (Pages 6206 to 6209)

i Page 6208

www.CapitalReportingCompany.com

Page 6206
1 Q. Allright, r 1 basis? '
2 A, —bandwidth and credit cord fees. l 2 A, Itsthe difference -~ 1 would
3 Q, Okay. 3 characterize it as follows, Wehavea
4 A. And those together typically sum fo 4 | business that is already Highly not ‘
5 around IS percent of our total cost for these 5  profitable. It could well be the difference |
&  products. 6  between us being on a trajectory 1o make the
7 Q. Okay. Allright. Sobased on 7 business profitable and never becoming
8  that, could you give the court your best 8 | profitable’because of the basic math that}
9 estimate in dollars of what Real Networks' 9 | shared earlierin this testimony. 1
10 soyalty paymenis were in 20077 o Q. Mr. Sheeyan, can you -«
11 A. 6010 365 million. 11 A. It'sone thing o look at it and
12 Q. 6010 657 112 say, of your total, it's a2 small amount. But |
13 A, Yes, 13 ofthe profit I'm actually getting, it'sa
14 Q. Okasy. Now, youknow, because your 14 hugeamount because I have so little profit to
15  atiorney asked you, that the majority of that 115 ' begin with for precisely the reason that
16  amountisrepresented by the:sound recording 16 you're pointing out, which is I am already
17  royaliies paid to the record companies, right? a7 paying somuch to the labels.
18 A. Yes. e Q. Mr. Sheeran, thank you for that
19 Q. Pursuant to deals fhut Real '18  point, but could you answer my question,
20  Metworks and its predecessor made beginning in ‘20 1 please? For the benefit of the court, conld
21 2001,2002, correct? 21  youiell us whether or not you apree with me
22 A. Yes. ‘2 2 thatthe d:ffereuc4= betwed*n our proposa! und
Page £207 Page 6209
1 Q. Allright. And you know that the 1 what you are already accruing is a seven-digit '
2 yateat which you pay tecord companies sound 2 | singlemillion dolar number on an annual
3 recording royalties is several multiples of 3 | basis? Do themath,
4 what yau are accruing for mechanicals, right? 4 1 1A Inwhat year? 1n 20107
5 1 dow't want to, on the public 5 ' Q. Well, Jer's 1ake your 2007 numbe
§ . iecomd, get ito the specific dollar ano, & - -and work front Wese. Yo said that the total
7 butyou know that it s several multiples of 7 | royahties werelbetween 60:and 63 million,
8  what you are aceruing for mechanicals, 8 You've already told us that the royalties on
9 correct? i 9  soundrecordings thal you're paying to the
io A. Yes. ‘ 10 record companies is several multiples of what -
11 Q. Allright. Apdyouknow that the 11 you arve ateruing for mmechanicals and what you
{12 rate at which you pay sound recording 12 would have to'pay in mechanicals if the courl
13 royalties 1o the record companies is several ¥1 3 1 adopts ovr proposal.
14  mmitiples of what you would have topayifthe ‘14 ' | Solammow asking you, given
15  court adopted the copyright owners’ propoesal - '15 | everything you've just said, isn't it true
16  of 157 e . '16  that the difference between our proposal and |
17 A. Yes, 17 what you are already accruing is a single
18 Q. Allright. Now, given that, would - 18  million digit number?
19 you agree with me — jmu ¢an do the math - 1% . . A, Wseclose-- it could be close to
20  that the difference berween our proposalend 20 10, actua]ly
21 what you are acerning right now is a 21 | | Q. Couldbeas hxgb as 107
22  seven-digit single million numberon anannual 22 1 | A Inf07 alone. But that'sviot the
(866) 448-DEPO
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1 waywelook af our business. 2 A. No.
2 Q. Well, 1 am just asking you, based 2 Q. Sometime in 20072
3 op the numbers we know about that you have | 3 A. }believe it was sometime in 2007.
4 piven usin your festimony here, yov're saying | 4 Q. Now, is it your testimony that that
5  itcould be as high as 10, right? 5  accraal number consists of both acoruing for
& A. For ayear that's already in the &  mechanicals as well as performance?
7  past, 7 A, Yes.
8 Q. Correct. Now, it's your testimony, 8 Q. Allright. Now, you sound like
9  therefore, that a decision by this court that 3 you're famifiar with the ASCAP decision of
10 could cost you, nsing '07 numbers, as muchas 10 Judge Conner in the Southern District of New
11 10 million in addition to what you're already {11 York, right?
12  acecruing, in a business that had net revenue |12 A. Yes.
13 of $567 million in 2007, is going to break the {13 Q. Infzct, you testified in that
14 bank; that's your testimony? 14 case, right?
15 A. Yes,itis. 15 A, Yes,1did
16 Q. Let'stalk about what you're 16 Q. And are you aware of the summary
17 acerving. 17 judgment decision that Judge Conner reached
18 A. Canlexplain why? 118  abeut a year ago regarding performance
19 Q. You said in your written 112 royalties, the decision 4 year ago -- not the
20 statement — I'm sory? 120 deetsion recently, bul the decision a year
21 A. Canlexplain why? 121 age?
22 Q. That's what redirect is for. Thank i22 A. I'mnot—Ymuot pasticulardy
Page 62711: Page 6217
1 you 1 informed about that, no.
2 You said in your written direct | 2 Q. Were you aware {hat Judge Conner g
3 statement that yonare accruing between8and © 3 year ago detenmined that the downloading of
4 10 percent of revenue, right? Inyour written . 4 music does not constitute a public
5  statement -~ ¢ 5  performance?
6 A Yes = " o8 A Tthink Ywas awate of that, yes.
7 Q. - yousaid between 8 and | 7 Q. Do you know whether any adjustmen
8  10percent. Now, this morning -- or this 8  wasmade to the accrual Real Networks is
8 afternoon you said that as of last year you 9  making based vpon that decision?
10  were actruing at a rate of 10 percent. 10 A. 1don't know.
1 A. Yes. 11 Q. Butyou did tell us that sometime
12 Q. Wereyou involved in that decision? 112 within the last year the accrual went up {o
13 A. No. 13 10 percent, right?
14 Q. Who made that decision? 14 A. From 9-172.
15 A. Ibelieve — ] don't know who made %1‘5 Q. And justto be clear, 10 percent,
16  thedecision. 1suspect it would be somebody 16+  the amount you're accruing, is about
17  inourfinabce depastment, conferring with our {17 4 percentage points greater than the proposs!
18 legal department, because our lega) department |18 you're making to songwriters in this
19  isthe one that's closest to the fikely 19  proceeding, right?
20  outcome of proceedings like this. i20 A. Yes.
21 Q. Do you know when the decisionto go 21 Q. Now, yon said in your wrilien
22 to 10 was made? 22 statement that of this § to 10 percent, that
(866) 448-DEPO
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Page 621¢&

1 it covers lotal - I'm at paragraph 16 now, 1 CHIEF JUDGE SLEDGE: Sustairied. |
2 page6- "Asa general matler, we have been 2 BY MR. JOHNSON: I
3 accruing between 8 to 10 percent of + 3 Q. 1 Do you know whether that statement
4 subscription revepue to cover total royalty 4 is consistent with accounting practices?

5 payments to publishers; that is, wechanical 5 ‘A, ' No, I don't,

& payments and public performance payments for | 6 Q. Allripght. Can youlook, please,

7 theseservices. Based on information 7 ai Exhibit 280:again? Page 17. Now, if you
8  available to me, in the ordinary coutse of my 8  look at page 17 under the heading, "Music

9 business activities, { beljeve thisis a 9  publishing royalty rates for music

10 compmon agccral practice for other similar 10 subscription services offered through Real |

11 music services.” 11 Networks and Rhapsody America are not yet

12 Now -- doyou know, by the way, 12 fully established. A delermination of high

13 Mr Allen McGlade -~ 13 royalty rates could negatively impact our

|14 A. No,ldon't. 14 operating results." \

15 Q. - MusicNet? 15 Do wou see that? |

16 Did anybody telt you inthis 16 A, Yes, 1do.

17  proceeding that MusicNet Is aceruing at arate {17 Q. Now, that refers, at least in part,

18 of 12 percent? 18  to this proceeding sad the mechanical royalty

19 A, 1think Imzy have heard that, yes. 19 yates to be established in this proceeding,

20 Q. Did you hear that in connettion 20 corec)? Lol

21 with this proceeding or in the ofdinary vowrse 21 A. Correct.

22 ofbusiness? 22 Q AH nght, An:l 1f you. Iool. down

Page 621’1 Page i‘-?l i
1 A. 1honestly don't remember. ' 1 toward the bottom of that paragraph, second 1o
2 Q. Okay. 2 last sentence, youn will see, "If the rates
3 A. Tveheard that number before. T'm . 3 agreed to or determnined by a CRBorby
4 ipalotof meetings, . 4 Congress wre higher than we expect, the | |
5 Q. Now, yousay at pam gﬂph Jl 6 I % ingreased expense ccmld negatwe]y 1mpacl ouy
16 - page 7, "We adopi ucorval rates 85 @ very - o8 0 operating Tesuls.” o P
7  conservative estimate that would likely be b7 So would you agree withmethat, fn |
8  much higher than the amounts actually needed, * 8  that sentence, you'are warning stockholders
9 preparing for the worst-case scenario.” ! 9  andinvestors that the judges could determine
10 Now, did you consull an accountant 110 arate higher than what Real Networks | |
11 before youmade that statemént, or an anditor? Sl 1 expecied, ight?
12 A, Yes. 12 A. Yes.
13 Q. lsityourunderstanding that i3 Q. Yaou're warning investors of that
{14 accounting practices require you, when youset {14  possibility, right?:
{15 aside money foran acerna), to set aside for l 15 ‘A, Yes.
16 the worst-case scenario? 16 Q. Okay.'ls t?nere anythmg i there
17 A. Pmot an accoontant, sol i 17  that alerts investors that you are accruing
18 wouldp't~ 118 for a worst-case scenario? !
19 Q. A-worst-case seenario in a lawsuil 19 i A, Tt onlytalks about the seeirario
20 conldbe a very big number, right? 120 that we expect.
21 MR. LAGUARDA: Objection, Your = 21 . Q.. Could you look at page 33, please?
22  Honor. ‘22 Down at the hottom of page 33 you will see a
(866) 448-DEPO
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Page 6218

1 reference to music publi shing Tights and music
Z  royalty accruals. Do yon see that?

3 A, Yes.

] Q. And that's areferesiceto the 8 to

5 10 percent number that you have referred to,
6  correpl? That's what you're talking abont

7 there?
B8

9

0

A. Yes.

Q. When I say "you," Imean the
1 company, right?
11 A. Yes,

12 Q. Now, if you look al the very last

13 sentence of that paragraph, you will see it
14 says, "While we base our estimates on

15  historical experience and on various other
16  assumptions thal management believes to be
17  feasonable" -- ighi?

18 A. Yes,

19 Q. Aliright. Now, is there anything
20 inthis paragraph that tells investors that
21  you are accruing for a worst-case scenario?
22 A. No.
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1 Q. Let me go back to your statement,
2 please, paragraph 10, Paragraph 10 reads, "I
3  expect that Real and other digital music
4 providers would vitimately bear the Full cost
5  of this or any inerease ins the mechanieal
"6 royalty rate. Alihough we often sublicense
7 work from labels rather than license divectly
8  from the publishers, hased on my experience
! 9 withlabels and their ability to extraet
10  higher rates and minimum fees from us, I am
11 very confident that they would pass through
12 apy increase in the mechanical royalty rae”

13 Do you see that?

14 A. Yes,

15 Q. Do you stand by that statement?

16 A. 1do.

17 Q. Do you know Mr. Mark Eisenberg of
18  Sony BMG?

19 A. 1just met him today ashe was

20  walking out the door.
21 Q. 1Y told you that M. Eisenberg,
22 just before you, testified the exact
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Page 6220

opposite -~

A. We have beep on conference calls
together.

Q. Can1{inish my statement -- can |
finish my question?

I£1 represented to you that

Mr, Eisenberg sat in that chair and testified
10 the exact opposite, that under current
market conditions, he could not pass it
through, would that change your testimony?

A. No, it would not.

Q. You talk about, in patagraphs 10
and 11, the fact that you would not be able (o
pass on extra costs 10 the consumer for three
reasons. Do you see that?

A. Yes.

Q. Allright Now, the mechanical
1ale, yan know, wenl up from 7.53 o 8
beginning in 2002, right? Do you know that”

A. Yes, 1do.

Q. And do you know that it went up to
8-1/2 percént beginning in 20047

5 e et Svmisidere b e FvA e & e = Sm o A~ vemeregit

Page 62zl

MR. LAGUARDA: Objection.

CHIEF JUDGE SLEDGE: Yes, sir?

MR, LAGUARDA: 1believe there iz
an error in the question.

JUDGE ROBERTS: What's the etvor,

MRE. LAGUARDA: 1 don't believe thit
the mechanical rate has been a percentage.
CHIEF NIDGE SLEDGE: Mechanical
yate --
MR. LAGUARDA: I don't believe the
mechanical rate hias been a percentage.
Mr. Johnson has asked repeatedly about
percentage of mechanical yates.
MR, JOHNSON: I'm sorry. 1
misspoke. All right.
BY MR. JOHNSON:
Q. It wentupto [sic] 7.55 to 8 cenis
‘beginning in 2002. Do ypukoow that?
A. Iknow thatit'srisen. I'mnot
familiar with the speeifics.

Q. Well, you know it has risen several

(866) 448-DEPO
www.CapitalReportingCompany.com ©2008
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Page 6222
1 times in the last six years, correct? 1
2 A. Yes. 2
3 Q. Allright. Now, you telius in 3
| 4  paragraph 11 ihai, "We, in tum, would not be 4
{1 5 able to pass on the extra costs to the 5
6  consumer for three reasons,” and then you go 6
7 through the reasons. 7
B Now, Real Networks, in fact, raised B
S5  itsprice for Rhapsody Unlimited from 999 per | 3
110 month to 12,99 per month in April 2007, 1o
11 correct? 1
12 A. That's right. 112
13 Q. And you raised your monthly i 13
14  subscription fee for Rhapsody to Goto 14.99, 14
15 correct? ‘15
16 A, No, that's pot comrect. It's 16
17 alwaysbeen 14.99. i i7
1d Q. How long has it been 14.997 118
19 A. Sincewe laymched the product three i 19
20  'years ago.
23 Q. Okay. Bul you've raised it 30 ‘»\21
22 percent for Rhapsody Unlimited in April 2007, |22
Page 6223}
1 cosrect? , 3
2 A. Yes,_ that iscorrect. top
3 Q. Allmight. 3
4 A. And those two are related points. v 4
5 Q. Now, you alsn said 1o us today — 5
& - CHIEF JUDGE SLEDGE: Bpeck up. L6
7 BY MR. JOHNSON: .1
8 Q. --that you aré vnable to lower 8
9 prite; is that your testimony? You winta 9
10 discount, but you're not abje to. i10
11 A. Tbslieve my testimony was we 11
112 discoss all the lime whether snarket forces are {12
13 poing to force us 10 lower price. We have i i3
14  chosen not to thus far on downloads. 114
15 Q. Isityour igstimony that you 15
16  couldn't afford to lower vour price? 116
17 A. ltisiny testimony that — let's I 17
18  separate downloads from subscriptions. In the ; 18
19 gase of downloads, we already have a business 19
20 that has a very, very low margin. And if we 20
21 lowered our reiajl price in 29 environment :21
22 where our costs were not also going down, much ‘ 22

‘take advantage of; isn't that right?

Page 6224

less going up, we would havean mrcmely mgly :

downioad business.
' Tt the ¢ase ‘of subscriptions, what
Ywas specifically talking fo was a desire o |
lower the price, if we can gel.our content | |
cost dowsn, such that carriers could then
bundle it andiwe could go from a tota} market
of under a couple million subscribers, whick |
is where we are today with subscriptions, 1o |
having many tens of millions of subscribers.
It's ot one circumstance. If our
¢osts came down; that we could then pass that
on and grow the market,
I Q. Well,lits also true, Mr. Sheeran,
that you are-charging aprice for a service; |
that, in many circimstances, customers don'

I AL Iwouldnbt charaotenze it thay
way. |

Q. Well, lef" .look at the decisionof '
the performance rate court, Copyright Qwners'
285 for identification, I

Page ©225]
MR. JOHNSON: May 1 approach, Your
Honor?
CHIEFJUDC:E SLEI)GE Yes,
" BY MR. JOHNSON:
i Q. Mr: Sheevan, do you have Do

A. Yes,1do. b
() What is Exhibit 2857 Lo

. hisihe epmmn inthe ASCAP !

£ase. | | i '

Q. Andyou teshf ed in this case,
cotyect?

I A. Yes)ldid,

Q. Anddidyouread this opmmn"

A ][have read snost of this op;ruon,,
notall of it. |
' Q. Andyou know that your testimony,.
iin part, forms the basis for some of the
fudge's findings in this decision, ight?

A. 1know my testinony is quoted.’

~ Exhibit 285t font 6fyou? - - 0

'Whether it forms {He basjs of bis opinion, you
‘would have fo ask him.. L

(866) 448-DEPO I
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Page 6226 Page 6228
i Q. 'With regard to Real Networks’ 1 otherwise voluminous document. s a public
{ 2  performance rights, what wasthe bottom line | 2 document. 1just don't sez any reason to
3 result bere for your company? 3 overburden the record with an entire document
4 A, The bottom Jine result was that we 4 that's otherwise publicly available.
1 5  will need --if this is maintained as is, is 5 M. Johnson is free 1o guestion the
| 6 thatwewillneedtopay on all of ovrmusic | 6  witness about the document.
7 business, as'well as our games and video 7 MR. JOHNSON: Your Honor, if's a
8  businesses, at the rate of abowut 2-1/2 percent | 8  public document. T'm not sure 1 see the barm
9 10 ASCAR. 9  orthe prejudice in admitting the entire
1y Q. And where was it before? 10  document -
11 A. Ydon't recall the answer to that. 11 CHIEF JUDGE SLEDGE: Do you see any
12 Q. Does 1.6 sound about right? ’12 reason? 1'm not worried aboitt why not to let
13 A. Well --that sounds about right, 13 #tin. I'mwondering why to letjtin.
14  applied to our music business. 14 MR. JOHNSON: Well, specifically
15 Q. Okay. Would youlook at page 42— |15  forparagraphs 152 and 153, Judge, If--if
16  actually, page 41. Ifyoulookatpagedlto {16  we are toredaci the femaining portions,
17 42, thereis a description of the service your {17  that's fine with me, Butthe reason for my
18  company provides, Rhapsody, right? 18  offer is parapraphs 152, 153.
19 A. Yes, l19 Part of my problem here is that
20 MR. JOHNSON: 1 offer 285 in |20 Mr. Sheeran's testimony in this case js
21 evidence, Your Honor. Thisis, by the way, a}21  confidential, and so I can'r use it, Butthis
22 redacted version -- a redacted public version 122 s public account of his testimony, and what
Page 6227 { Page 622%
1 of the opinion. The record should reflect 14 Tintend to do s ask him whether the Bindings
2 that i\ 2 of'the court here are consistent with the
3 CBIEF JUDGE SLEDGE: Whav's the l 3 testimony he gave, which 1 believe is relevant
4 purpose of it being offered? ' 4 tothis proceeding.
5 MR. JOHNSON: 1want to point out i 5 CHIEF JUDGE SLEDGE: Sustain the
6  to'he witness and put in evidence the "1 & - dhjection. o S
7 findings of the couri with repard (o the i 7 BY MR, JOHNSON:
8  subscription price that Rhapsody charges, l 8 Q. Mr. Sheeran, withont offering the
9  which is seferred to alpage 42 of this, which 9  document into evidence, can you Jook at
10 isbased onhis testimony. 110 paragraphs 152, 153; please?
11 CHIEF YUDGE SEEDGE: Are you j 11 A. Okay. ’
12 ftalking about the paragraph 1537 12 Q. You see they contain citations o
13 MR. JOHNSON: 152 and 153, Your 13  testimony you pave, correct?
14 Honor. Andl am poing to ask him whether 14 A. Yes.
15  those findings are consistent with the 15 0. And the first paragraph reads, A,
18 iestimony he pave in that case, ) 16  Rhapsody subscriber can play as much or a3
17 CHIEF JUDGE SLEDGE: -Any response 17 Jittlemusic as he or she wants. Regardless
18  tothe offer? {18 of the actual amount of music played, however,
19 MR.LAGUARDA: YourHonor,Twould 18  the Rhapsody subscriber must still pay the
20 object only in that it's consistent with the 120 full subsceiption fee. If the subscriber
21 mules thatrequire separation and designation .21 continues to pay the subscription fee, then
22 of the relevant portion of an exhibit from an .22 neither the amount nor the type of music
(866) 448-DEPO
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1 actually played by the subsoriber affects the Y1 evidemee. . ' !
2 amount of revenne received by Real Networks." 2 CHIEF JUDGE SLEDGE: Any objection
3 The next paragraph. "Thereisa 3 102882 | | ‘
4 percentage of Rhapsody to Go subscribers who 4 MR.LAGUARDA: No, Your Honor.
5  donot take advantage of the portability 5 CHIEF JUDGE SLEDGE: Without i
&  feature that is offered as part of the & . objection, it's admitted. i
7 svbscription. Thoese individuals are, in 7 {Copyright Owners' Trial Exhibit !
8  essence, paying an additional §2 (over and 8 = No. 288 was received into evidence.} 1
9 above the Rhapsody Unlimited subscription fee) | 9 BY MR. JOHNSON:
10 for aportability feature they do not use. 110 '), ' Mr. Sheeran, could you look at the
11 Real Networks, however, doesnotrefusidany 111 lastfull paragraph on the page that begins I LA
12 portion of the fee for subscribers wiho do not 12 - with,"Forthe firstquarter of 2008," onthe. ' }' '
13 usethe portability feature.” 11 3 . firstpage? B SR
14 My question to you, sir, without EIM A, Yes.
15  offering this document in evidence, is - is ;15 Q. Allright. And it reads, "For the
1%  what1justread fo you consistent with the ;16 Drst gquarter of 2008, revenne grew 14 percent |
17 testimony you gave in this proceeding? 317 1o 147.6 million, compared with 129.5 million
is A. In that proceeding? *18  forthe fivst quarter of 2007.” corvect?
i9 Q. Ves. 119 A. Yes.
20 A. That proceeding was nine months {20 . Q. 15 that an accurale statement?
21 ago, 1don'trecall. 1don't have any reason 121 A, Prosure it s, if we issued this
22 tobelieve thal it was -~ that 1 did not say {22 press release. ! :
Bage €231 Payge 6233
1 this, if it's in here, Andlwould also be 1 . Q.. And ifyou look five lines down,
2 happy to explain this, if you're interested in 2 youwill also see that for the first quarter
3 this. I 3 of 2008 there was a 12 percent increase in
4 Q. Mr. Sheeran, you had an earmings 4 musicreveoue to 38.1. Do you see that?
5  releaselast week, correct? 4 . 5 © As Yes, 1do.
& A Yes, g Qo Andif you look toward the toprof
7 Q. For the first quarier 20087 7 thedext here, the very first paragraph, you
B A, Yes. { 8 will see a statement there from Rob Gigser, i
g Q. - And it is the case that for 2008, } 9 CEOQof Real Networks, "Our results exceeded
118 first quarter, ievenue prew - this s for the {10 ourenpectations across every major business."
11 overall business. Revenue grew 14 percenl to i]ﬁ i ‘Do you see that?
12 147.6 million, compared with 129.5 mijlion for 12 P AL Yes. ‘
13  thefust quarter of 2007; js that correat? ! 13 c Q. Albvight. And turn to the next
14 A. Ydon'tknow. Idon'thave any i14 ' page, please, the paragraph that begins with,
15  documents it front of me. 115 "Asof March 31,08 Do youseethat? |
16 Q. Letmeshow youwhat1havemarked 16 . A, Yes. :
i7 as Exhibit 288 for identification. 17 | Q) "AsofMarchi31, 2008, Real had ‘
18 Do yourecognize Copyright Owners’ ;18 approximately 539.6 million in unrestricted | ||
19 Exhibit 288 as an eamings release anppouncing 119 cash,” oo Y
20  first quarier 2008 results for Real Networks? 120 ' Do you see that?
21 A. Yes. 21 A. Yes.
22 MR, JOHENSON: 1offeritin 22 © Qi "Cash equivalents and short-texm
(866) 448-DEFO
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1 investments, and 100 million of convertible 1 message bas been repeated in your testimony
2 debt™ 2 frequently, and it's curions. Tt sounds like
3 Do you see that? * 3 youthink you're testifying before Congress at
4 A. Yes. | 4 abearing as to what royalties ought to be
5 MR. JOHNSON: 1have no further 5  allowed for use of copyright content.
&  queslions. I8 ‘Why should we consider what you pay
7 CHIEF JUDGE SLEDGE: Anyredirect? « 7  royalties for other rights than the rights
8 MR.LAGUARDA: One question, Your | 8  in--whichwe're addressing in this 1ial?
9  Honor. ' 9 THE WITNESBS: Well, the -~ because,
10 CHIEF JUDGE SLEDGE: All right. il 0  Your Honor, the incremental benefit that
11 REDIRECT EXAMINATION ‘11 the - we don't see any incremental benefit
12 BY MR, LAGUARDA: 112 that the consumer gets if they -- by paying
13 Q. Mr. Sheeran, 1 believe Mr, Johnson '13  theaddilional fee. In other words, if we're
14  asked you a guestion--Iwantedtogiveyou {14  paying copyright holders, through the
15  anopportunily to respond withrespect towhy '15  pexforming rights organizations, for the
16  additional royally paymenis that are being 116 ability 10 provide a consumer the experience
17  sought by the copyright owners would makea 17 of an on-demand mnsic stream, if we then need
18  difference to your business, given that you '8 to thenpay them again - if there is some
19 are accruing already for royalty paymients. 19 other Iicense we then need to pay them for,
20 A. This business is a challenging one 20 what was onr first payraent for? Because there
21 thatrequires us fo get 1o amuch larger 21 really is nothing we're allowed to deliver to
22 scale, and with our curent margin structure, 22 the consumer.
Page 62353 Pa.-. €237
1 that is challenging, but we seea path. T've 1 CHIEF JUDGE SLEDGE: 1si't 1hat an
2 talked today sbout some of the ways weintend 2 argument you make to Congress when they create
3 toachieve that, such as fhrough ovr bundling 3 two separate righis? That argument is gope.
4 sirategy with carxiess. © 4 Congress has already created those two
5 With - if we needed to adopt the 5 separaterights, Why are you making it here?
&  ratds proposed Dy the copyrighi owmiers, that - 6 THEWITNESS: All Y can'— the only’
7 would make it - it's difficul{ for me to know 7 answer1can give you, Your Honor, is that of
8  todayhow we would ever get thebusinesstobe |, 8 looRing at {his from the businessperson's
9  break-even cither based on our current product | 9 perspective and the consnmer peispective. T
10  offerings or based on getting the carrier 10 can't tel yon whether our aitomeys, who were
11 bundle strategy to work because of both the 11 trying 10 influence legisiation, wonld have o
12  absolutecosls and level of where theminima 12 different answer.
13 are that they are looking for. 13 When T look 2t this as a person
14 So it would really lead us fo ask .44 irying to construet a service, 1 amjust not
15  very hard questions about whether this is - 15 even familiar with ever having 1o go and gel
16 whether the way that weTe approaching this ~ ,16  thepenmission to do one thing in two
17  business today is theright wayto look at i, 17 different ways from the same pesson.
18  theright way to be investing in it. -18 CBIEF JUDGE SLEDGE: You're ol
19 MR. LAGUARDA: No further 119 very familiar with xegntatory -
20 guestions. 20 THE WITNESS: That may well be
by CHIEF JUDGE SLEDGE: Mr. Sheeran, (21 tmee.
22 Jook at paragraph 20 of your statement. This .2 CHIEF JUDGE SLEDGE: ]t just seems
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1  like you're wasting your time and our time lo 1 beeninourlaws fora century?
2 argue something that js o policy decision made | 2 | THE WITNESS: ‘While I'mnot a
3 by Congress. They have created the rights 3 lawyer, 1 don't know whether, in all or even
4 that you're complaining aboul. Wehave no 4 most af thoe cases, the sapie person was also
5  ability to say, well, it's a burden on you, 5  paying a publicperformance fee for the same
6  therefore, we're going lo eliminate the rights €&  experience. I
7 that Congress has created, and you dop'thave | 7 | OHIBF JUDGE SLEDGE: We'renot! |
8 1o pay performance rights becaose that’s too 8 setting public perfonmance fees. i
9 wmuch foryou to have 1o pay. 8 1 THE WITNESS: ' Well, 1 understand '
10 THE WITNESS: 'Well, first, 1 16 yourpoint, and} don't wantto waste your =
11 apologize ifit seems like we're wasting yoor 111 time by trying 1o express myself any other way
12 time. That'snot at all the intent. 12 opibis.
13 The analogy that ] - the reason 3 | CHIBF JUDGE SLEDGE: Any other
14 this still seems to us to be inappropriate, 14 questions? I
15  evenif Congress has 1aken this position, is 15 JUDGE ROBERTS: Yes,1have onel |
16  that thus - historically, the use of 16  If youwould tum to page 2, Mr. Sheeran, of
17  mechanical licenses, as granted by Congress, |17 youyr testimony, please,. 1 am Jooking at
18  has always been, to my knowledge, to grant |18 paragraph 6, toward the bottom of paragraph 6..
19  some degree of abjlity to make a copy that 19 Andinparagraph 6 you're talking about the
20  ultimately confers a benefit and, in {he zase 71 costs that yow incur for providing the sousic |
21 of a consumer, some degree of ownershipor 121 products that you do. And, in particular, 1 ||
22 right toact with a given plece of music. And 122 amlooking at the sentence that begins withl |
Page 623%} Page 6241
1 zhsent this coming along, with what weneedto , 1 the word "second.” Do you see that?
%2 paythe PROs, there really is no -- the 7 THE WITNESS: Yes. P
3 consumerisnot allowed to get the streamat | 3 JUDGE ROBERTS: It says, "Second, |
4 all . 4 we face high legal and technical costs in 1 |
5 Sol apologize if it seems like % order to ¢Jear licenses, obtain physical 1
B we're wasiing everyone's Hime. We don’ & copiesof wivsic, prepare music for delivery,
7  undesstand the Jogie of it, and 1 dori’t know 7 store i, and defiver it to end users.”
8  whether Congregs fully understood, intaking | 8 And my first guestiontoyouis
9 that approach, that thexe was actually nothing 9 that with respect to the list of items that | |
10 one could do with one but not the other. 1 1D yon provide here, which is to clear Hcenses,
131 dox't know what else to tell yon. 11 obtainiphysical copies, prepare the music for
12 CHIEF JUDGE SLEDGE: Are you 12 delivery, store it and deliver irto end P
13 familiar with how Jong users of copyright 13 users, with the exception of clearing
14  naterial have had to pay mechanical rates? 114 licenses, are the rest of those Al your
15 THE WITNESS: A very long time. 15  technical costs only, such that the only legal |
16 CHIEF JUDGE SLEDGE: Almosta 51 6 cost ybu referito here s clearing licenses?.
17  century, 17 THE WITNESS: 1 believe that's
18 THE WITNESS: Yes, 18 yight.! |
19 CHIEF JUDGE SLEDGE: QOvera 13 | JUDGE ROBERTS: Okay. Given thal,
{20 century. Andtha's what you're complaining 20 could you please explain lo us what your high
21 about, is that you're having to pay something 21 legal costs are with respect 1o clearing
22 that's been -~ that's in our Constitulion and 22 licenses? b
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THE WITNESS: Sure. We employ - 1
in-house, we employ three 100-percent 2
dedicaled attorneys who are very capableand ' 3
not cheap. We then have an additional, 1 g
would estimate, four or more, maybe five, ? 5
full-time equivalent attomeys in house that * 6
work on this. Wehave consultaniswhohelp  : 7
tis~ external consultants who help us in ’ 8
negotiating with the labels. And 1hen we have 9
ouiside law firms that help us both in our 1o
contracts and in proceedings like this. 11
And the aggrepate of all of that is 12
guite — is 3 Jot of money. 113
JUDGE ROBERTS: How would ahigher |14
mechanical royalty fee impact these legal 15
costs? Would it xequire yon to hire more 16
attomeys, hire more licensing people? I'm 17
not sure that T understand how the legal fees 18
that you have have a bearing on what the 19
mechanical rate is. 20
THE WITNESS: This part of this 21
paragraph was intended only to conyey why t}us 22
Page 6243
js a difficult -- why this margin already has i
difficult pross margins. Yow're corzect that ¢
this would not raise our legal costs, unless |
we didn't finish this proceeding pretly soon.
Bw 1 was explaining why -~ it helps explain
why the gross matgins that I falked abomfat '
the very beginning of my testimony today are
as low as they are. 'We have all these costs
on the gross margin side, and then additional
costs on our operating costs [sic]. 10
8o it was merely intended to only 11
explain the tables that appear in the 12
appendix. 13

JUDGE ROBERTS: Okay. And tha's 14

the same for your technical costs -~ 15
THE WYTNESS: Yes, that'svight. 16
JUDGE ROBERTS: - thattheseare 17

your costs, and they're very high, but the —  '18

what fhe royalty fee was for mechanicals 19

doesn't affect those particular high technical 20
costs. 21
THE WITNESS: Yes, it wasintended 22

(Y- TP S T, B S TSR N
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only 1o show why what may appear o be a very
small percentage increase on the mechanicals
is a very large impact to our overall profit
margin, becanse these aye thin-profit
businesses.

JUDGE ROBERTS: Thank you forthe
clasification,

JUDGE WISNIEWSKI: Justone
guestion, Mr, Sheeran. 'm not sure the
record is éntirely clear on this. 1am going
1o try and ask if carefully. How much ofihe
10 percent accrual rate that you weie talking
about earlieris being accrued o cover the
cost of the domestic mechanical royalfies a1
issne in this matier?

THE WITNESS: We intentionally used
10 percent as an all-in pumber because we had,
until quite recently, variables in both the
outcome of This and the outcome of the ASCAP
trial. And so 1 don'tthink thereisa
specific number, but our assumpiion had,
believe, been that they would land in the same

oo, o L e b e

R U —

Page 6245

neighborhood, so roughly balf €ach, but 1
don't think there was ever a specific, you
kanow, it's 5 percent for this and 5 percent
for that. But we didn't think it was going to

JUDGE WISNIEWSKE: You didn't have
any particylar expectation as 1o how that
would §plit onl.

THE WITNESS: Well, we did, and --

JUDGE WISNIEWSKE: What was it?

THE WITNESS: We thought the
aggregate of the two would siot bemoie than
10 perceny, which is why we were accruing at
fhat rate. And the ASCAP rulinig, as we
discussed earlier, as it applies 1o our music
busiiess, came in a Jittle higher than
expected. Theproposal from the copyright
holders came in souch, much higher than
expected,

JUDGE WISNIEWSKX: Se are yon
trying to say you were expecting more for the
former as opposed to the latter? Is that what
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1  you're telling me? i 1 verymnuch, of course, about where this process |
2 THE WITNESS: We expected the two 2 i5goimgioend. But once it ends, at least I |
| 3  iogetherto come in around 10, and we didn't 3 then you can build 2 long-tern: business plan |
| 4  expecteither one to predominate. Whetherone | 4 1 around itibecause you know the answer, Oryou
5  cameinat 6 and the other came in at4, 1 51 canchoose to notbe in the business, you :
&  don't think we got into that specific ofa 6 komow. |
7 forecast. 7 CHIEF JUDGE SLEDGE: That answer
8 JUDGE WISNIEWSK): Thank you. 8 puzelesme firthér. How can thatbete, | |
9 CHIEF YUDGE SLEDGE: Any other 9 given the fact that noonenses the mechanical
10 guestions? 10 royalty rates that are established through
11 JUDGE ROBERTS: 1do have onemore. ;11|  this procéeding or prior proceedings?
12 And] assume, Mr. Sheeran, that in (hat 12 THE WITNESS: Do you mean today nt
13 context yow're mostly concemed with whatthe |13  oneusesthem? . !
14 total cost of royalties are. Youdon't really 14 | CHIEF JUDGE SLEDGE: Correct.
15  careindividually whether the split-- whether {15 ' THE WITNESS: Well, because we've
16 the copyright owners get more or the record 16 madean assumption abdut where they would
17  companies get more; you're mostly concerned {17 . land, which is in our acernals.
18  with the boltom line number, T presuine. 18 . CHIEF JUDGE SLEDGE: The mdustr_y
19 THE WITNESS: Interms of what I 19! hasneverused them, have they? Loy
20 care about, what you're saying is acourate. 20 - THE WITNESS: We have been acoming |
121 Of course, becanse one of them we have— 21 sipcethe beginning of the — of entering this
22 beczmse we have essmt:ct}ly 1o ability — no 22 ! bmzness, knowing that it was commg
Page 6247 Page 62491
1 Ieverage over the labels 1o get them to lower , 1 eventuglly. ‘
2 their rales, we care very, very deeply about Ir 2 CHIEFJUDGF SLEDGE: All of your
3 this proceeding because we're extremely i 3! mse af mechanical content had been thiough
4 copfident that we cannot go back ta them and 4 voluptary agreements. You have never used o
5 say,oh, this came In higher; therefore, you ¢ 5 Gompulsory license for any mechanieal right. |
6 nieed to make us whole by lowering yourrates. |t 6 - THE WITIRESS: lnhe ease of
7 CHIEF JUDGE SLEDGE: You just 7. downloads, the Tabels have taken care of that |
8  raised something that 1 have big question 8! and incleded what we owe for mechanicals in'
9 marks in my notes that you said earlier. Why 9 what they charge us. \
10  dothe labels have more disparate bargaining |10 . Inthe case of our subsmphon
11 power with you than the publishers do? You 111 services, that we have sifuply been accruing
12 haveto have both, don't you? 12 for, awaiting the outcome of this proceeding. |
i3 THE WITNESS: Wehavetohaveboth, 1131 | | Wheilier the Jabels were taking a
14  but there is no statuiory yate with the 14  statutory Heense or not, you would have to
15  labels, which roeans that we never get to 15  ask them. They had represented the following,
16  completion. Bvery year we have to go back and {16 incindes the payment for the mechanicals.
17  see what the rate is going to be for the next 17 | CHIEF JUDGE SLEDGE: Anything else?
18  year. And any one of them can eripple us by 18 | | JUDGEROBERTS: No.
19 just denying us their license. 19 | | CHIEF JUDGE SLEDGE: Thank von,
20 JUDGE ROBRERTS: Andyouden'thave {20 sin, |
21 to'wony sbont that on the mechanical side? 21 THE WITNESS: Thank you.
2z THE WITNESS: Well, we're worried 22 (Witngss excosed.)
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Page 4583 Page 4585
1 A. A specific demand elasticity study 1 Q. And nat for subscription, correct?
2 isone that essentially altempls to cstinhate, 2 A. No.
3 holding constant al] of the things that could 3 MR. COHEN: No further giestions,
4 affect the guantity that consumers of a 4 YourHornor.
5 particular product would find Important, such | 3 CHIEF JUDGE SLEDGE: We will
6  as the prce of other products, close 6 secess, ten nminuics.
7 substitutes, the nature of their demands, the 7 {Recess.) ,
8  characteristics of the products, the quality 8 CHIEF JUDGE SLEDGE: Thank you. We
9  of theproducts. 1t's an attempt fo estimate 9 will come to order. Any questions by RIAA?
10  econometrically what the response in terms of |10 MR. FREEDMAN: No, Your Hojior.
11 quantity demanded would be to a specific price |11 CHIEF JUDGE SLEDGE: Any redirect?
12 point 12 MR. LAGUARDA: No, Your Honor.
13 It tends also to be something thai 13 CHIEF JUDGE SLEDGE: Any guestions
14  onelopks at in general, if one is doing it 14 from the bench?
15  econometrically, in and around the particular |15 Thank you, ma'am. You're excused. '
16  market prices that are relevant. Soonewould |16 THE WITNESS: Thank you.
17  be looking, for example, at the denmand 17 {Witness excused.) 4
18  elasticity for a given demand curve in and 18 MR.LAGUARDA: Yopur Honor, if I H
19  aroundthe market price. 18  could have the courl's brief indulgence while
20 Q. And you didn't do any specific 20 we setup for the next witness,
21 demeand elasticity study for the digital music 21 CHIEF JUDGE SLEDGE: Mr. Laguarda?
22 market, did yon? 22 MR. LAGUARDA: Your Honor, at this
Page 4584 Page 4586
1 A. Ofthetype just talked about, 1 time the Digital Media Association cafls
2  no 2 Timothy Quitk,
3 Q. Neither for downloads, correct? 3 CHIEF JUDGE SLEDGE: Mr. Quirk, }
4 A. Ofthetype] just talked about, 4 please stand and raise yonr hand.
5 wpo. 5  'Wherenpon, :
6 Q. Nor did you de a specific demand 6 TIMOTHY QUIRKE, ;
-7 - elasticny study for the:subscription 7 - calledfor examination by counsel, and having: - §
8  business, cotrect? 8  been affirmed by the Chief Judge, was examined |
9 A. Ofthetype] 1alked about, no. 9 andtestified as follows: {
10 Q. And when you do a specific demand |10 CHIEF JUDGE SLEDGE: ‘Thank you,
11 elasticity study, yon generate elasticity 11 Please be seated. . \
12 coefficients? 12 DIRECT EXAMINATION :
13 A. Ofthetype that I mentioned, if 13 BY MR. LAGUARDA: -
14  yon were doing, for example, a regression 14 Q. Good momning. Couldyon please
15  analysis, you idemify a point estimate ora |15  state your full name for the record.
16  coefficient, that's comrect. ' 16 A, My name is Timothy Bruce Quirk.
17 Q. Andyoudidn't do that for the 17 Q. And please speak up.
18  digital music business, correct? 118 A. Oksy.
19 A. That specific type of analysisora {13 Q. Where are you cumrently employed?
20  specific estimation of coefficient, no. 20 A. 1 work for Rhapsedy America. ‘
21 Q. Not for downloads, right? j21 Q. And what isRhapsody America?
122 A. No, 22 A. Rhapsody Am_erica is a jpint ventare
17 (Pages 4583 to 4586)
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Page 4587
1 formed last August between Real Networksand | 1 - A. Yes, 'was, andlam.
2 Viacom. 2 Q. How many songs have you writlen?
3 Q. And whal is your title or present 3 - A. Between 100 and 150 over the years.
4 position? 4 Q For your band?
5 A. My present position is vice 5 . . A. Yes, for Teo Much Joy, and a side
6  president of music programming. & pro_;ecr that the guitar player and I formed
7 Q. And what are your duties in that 7 around the year 2000 called Wonderlick,
8  position? 8 Q. If1could just remind you to speak
9 A. 1oversee the team that catalogs 9 np. o P
10  and curates all the music within the Rhapsody {10 A, Okay
11 subscription service. L Q And did you have a publishing deal
12 Q. Taking us back, conld you tell the 12  whenyou started out?
13 court where you obtained your undergradoate {13 1+ 1 A Not when we startedout, ’Whm we
14 degree? 14  gotsigned to the Wamer Bros. label, we got 2 |
15 A, 1graduated from Stanford 15 | publishing deal with--at the time it was
16 University. 16  Virgin Musjic Publishing which eve:n‘tuﬂlly
17 Q. And did yon have any posigraduate 17 | became EMI'Music Publishing.
18  educatinn after thai? 18 1 1 Q. Didyourpublisher help you in any
19 A. Yes, Ireceived a master of fine 19 way"
{120 ans in dramalic writing from NYU. 20 " A Theydid: They yave us a very
21 ©. And during that time did you become 21 large advance which helped us pay our rent
22 jnvolved in the music usiness? 22 while we were major label musicians. They
Page 4588 Page 4590
1 A. Yes. 1 was-~1hadformed a band 1 . dlso contributed some promotional money mostly !
2 called Too Much Joy with some friends in high 2 1o help get vs on the radio, again while we
3  school. Whilel was in grad school, we 3 ' were on the major Jabel. i
4 self-released our first album. That got -~ we 4 | | [From tme w time there would be
5  then got signed to an independent label in San 15 1 licensing requests for movies, TV shows,
&  Francisco, released our second albwm. Thai 16 ¢ things like that. They would deal with that.
7. olbum got picked up by Wamer Bros., a Wamer-1 7 .Q. Have you been 2 musip publisher
| B Music Group label called Giant. 8 1 yowself?: ‘
9 Wesecorded — so Giant rereleased 9 1 | A Yes. We-you know, everyone in
10 +  that album. We recorded two more records for {10 ¢ the band was a cowsiter of all our songs. 1
11 .Giani, then moved overto Discovery, which was |11 was thie dyricist, but we all wrote the music
12  another Time Wamer fabel, and then released 12 . together. Sowe formed a publishing company
13 - some more albums via independent labels after {13 | to control that material, and then I formed a
14 - that 14  second publishing company to control the!
15 Q. How many albwmns? 15 - materfal that Wondeslick records,
16 A. One, two, three, four -- seven. 16 Q. Do you eonsider yourselfsiill a
17 Q. Andwhat did yon do in the band? 17  sonpwritertoday?
18 A Yweas the —1 was the front guy. 18 . A. Yes.
19 1 stood in the middiz and yelled. 19 ' Q. Are you still recording music?
20 Q. Did the band self any CDs? 20 . AJ Jam. Thavea -- Wonderlick has a
21 A Yes, wedid. 21 | digital-only EP coming outin abouta week. |
22 Q. ‘Were you a songwriter as well? 22 Q. Are you affiliated with ASCAP or

18 {Pages 4587 to 45%0)
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1 BMR? 1 exhibit that comtain confidential information.

2 A. 1am with ASCAP, 2 And for the court’s convenience, | have

3 Q. Do yon receive mechanical royalties 3 prepared aredaction log, if 1 may approach.

4 stll? 4 Your Honor, the redaction log,

5 A. Ido. 5  which has béen marked as DIMA Trial Exhibit 9,

6 Q. And public performance royaliies? 6  identifies and references three categoriesof |}

7 A. Tdo. 7  mformation that Real Networks i§ requesting ‘

8 3. At what point in time did you enter 8  confidential treatment of. The first is

9  thereal workforce? 9  information fom the company's intemal
10 A. Well, yow're assuming that being a 10  financials and P&L, the disclosure of which
11 musician is pot the real workforce. But] gat 11 wonld cavse compelitive harm, information of
12 a9:00to 5:00 job in 7999. I joined a 12 the type that has previously been protected in
13  startup in San Francisco cafled Listen.com. 13 this proceeding contained in limited
14 Q. What were your duties at the time? 14  paragraphs of the testimony, paragraphs 49 and
15 A. lipitially joined as the soul R&B 15 50, and also seflected in an attachment,

16  musicreviewer, and very quickly after that 116  Exhibit E-- appendix E, which contains a
17  became managing editor, and eventually the {17 company P&L.
18  head of the editprial depariment, 18 The second category, also
19 MR. LAGUARDA: May Yapproach, Yonr[19  information which has been protected
I20  Honor? 20  previously in this proceeding in paragraphs 58
21 BY MR. LAGUARDA: 21 and 59, refer to payments or tenns of
22 Q. Mr. Quirk, I'have placed in front 22 licehsing agreemests that aie in effect
Page 4592 Page 4594

1 of you what has been marked for identifieation 1 ‘betweenthe company and conient providers. :

2 as DiMA Trial Exhibit No. 8. Do youn have 2 And the third, in paragraph 42, is \

3 that? 3 information relaiing 1o specific anists and

4 A. Tdo. 4 specific record Jabels which the company is

5 Q. And do you recognize it? 5  obligated to seck confidential treatment of,

6 A. 1do. €  and the disclosure of which could affect the

T Qu.-Can voutell the gourt what 3182 . T .. company's.competitive-standing with those

8 A. It's my writien testimony. 8  content suppliers,

9 Q. And those are the exliibits to yonr g And those reasons are explained in ’
10 . testimony? 10 the confidentiality log. ,
11 - A. Yes. 111 CHIEF JUDGE SLEDGE: Any objeciion }'
12~ Q. Can yonplease twmn lo thelast 12 {othemotion? :
13 page of the wrillen testimony following 13 MR. JOHNSON: Well, yes, only in '
14  page35. Is that your signature there? 14  the serise that, Your Honor, 1 think this is ,
15 A. Itis 15  the first ime T have actually seen these. 3
16 Q. Are the contents of your written 16 Everywversion of this statement that we have t
17  iestimony, DIMA Trial Exhibit 8, true? 17  had up tonow does not contain any redactions
18 A. They are. 18  orindications that they would be seeking
19 MR. LAGUARDA: YourHonor, priorte {19  prolection with.respect to these. Solam
20  moving to admit the exhibits into evidence, J 20 Jooking atitright now. 1was jusi handed ;
21 would like 10 move 1o apply the protective 21 f{his. ;
22 order to cerlain limited portions of the |22

But having said that, one comment 1

19 (Pages 4591 to 4594)
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1 have, Your Honor, from my quick reviewis 1 | 1 CHIEF JUDGE SLEDGE;, We will come
2 find it a ittle hard to believe that the 12 toorder.
3 numberofsongs in the catalog is information 3 i The motion is denied as 1o
4  thatneeds the protection of this court. Py paragraph 59 and granted as to all the rest.
5  That's at page 13. 51 | MR.LAGUARDA: Thank you, Your
6 MR. LAGUARDA: If1might, we are | 61 Honor. May ] proceed?
7 not seeking designation ~- we have not -7 CHIEF JUDGE SLEDGE: Yes.
8  designated that for - P8 I MR. LAGUARDA: If1 may, since that
9 MR.JOHNSON: You have itbracketed | 9 was for application of {he protective order,
10 here. 10 forclarity in the record 1 would move DIMA
111 MR. LAGUARDA: I'm sorry. Tobe 13 | Trial Exhibit 7 into evidence ~ §. N
12 clear, when the report ‘was prepared -~ when 12 | | CHIEFJUDGE SLEDGE: It's a curious
13 thetestimony was prepared, all of that 13 way o phrase it, for clarity of the regord.
14  information was considered to beconfidential, {141 1 | MR.LAGUARDA: l-apologize, Your
15  but wehave substantially reduced the 151 Honor. IfI may--
16  confidentiality request and are only 16" . CHIEF WIDGE SLEDGE: Either you re
17  requesting it with respect to the information o7 | ¢ffex+zng the exhibit or you're not. ‘
18  inDiMA Trial Exhibit & which doespot refer |18 - MR. LAGUARDA: Iam offenng the
19 1o any of the information about the catalog 19 exhxbn into evidence, o
20  size. 20 CHIEF YUDGE SLEDGE; Any objec’uon
21 MR. JOHNSON: Well, part o my 21 fotheexhibit? = |
22 problem, Your Honor, js the version that 1 221 | | MR.)JOHNSON: No, Your Honor.
Page 4596 Page 459§
1 have had up to now of the written staternent 1 . ‘CHIEF JUDGE SLEDGE: thout
2 doesnot conlain any of these redactions. So [ 21 objection, it's admitted. ‘
3 T'mata little bit of a disadvantage here. 31 || {DiMA Trial Exhibit No. 8 was
4  Having said that, I don't think 1 have any 141 petejvedinto evidence.) '
5  objections to the proposed redagtions on this 5. . MR. LAGUARDA: Thank you. g
6  sheel 8 BY MR. LAGUARDA:
1 7 ... . CHIEF JUDGE SLEDGE: Whatarethel. 7. .. .0Q. Mr Quirk, if you conld please
8  provisions of orders or rules that apply to | 81 descnbe\for the court what the majorb::ncf is
9  identifying information to be redacted? i 81 are pfthe Rhapsody service.
10 MR. JOHNSON: Your Honor, fcan |10 A. Okay. The major benefits -~ well
11  only point out to yon that with prior {31 to conswmers or to songwritess it's actually
12 witnesses when 1 have seen a written 12 thesame. Themajor benefit is that a
13  statement, it usually does contain the 13 subscription service like Rbhapsody makes more'
14 redactions so that ] know in advance what the |14 people listen to more music more often.
15  protections that will be sought are. Bui as 15| That's lﬂe main job of my team is to make sure
16  Tvesaid, Your Honor, T've yeviewed the 16, thathat's happening.
17  redaction sheet that Mr. Laguarda handed me, |17 There are several sort of - there
18  and]don’t think 1have any objections with {18 are four or five different ways that we make
19  respectto what he proposes. 19 thathappen, The firstis wehave—we | |
20 CHIEF JUDGE SLEDGE: Wewill 20  provide access to a massive catalog of musie,
21 regess. 21 soagaip, as a songwriter and a musiciaxn, 1
22 {Recess.) 22 teleased several records on Wamer Bros. A
20 (Pages 4595 to 4 598 }
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1 few of them went out of print physically. And| 1 s portability. The service — you know, it's
2 itwasp'tuntil this digital musicrevolution | 2 what pundits call the celestial jukebox. The
3 came about that thoserecords were abletobe | 3 service actually lives in the sky,
4 back in print and accessible to people again. 4 metaphorically. And our nltimate goal is to
5 So unlike in physical retail where S get the music ta you wherever you happen to
6  only a certain subset of all the music ever 6  be. Sothal, youknow, even if you're just
7 recorded can be afforded to be stocked on 7  witha fiiend in a car, vltimately on a
8  shelves, is possible in the digital world, 8  plane - we're not guite there yet —as soon
9 and in a service like Rhapsody, 1o make, 9  as you think of a song, you should be able to
10 wltimately, everything that's ever been 10 pettoitand play it and listen-to it, and
11 recorded available sort of at the click of a 11 from there to more and more.
12 mouse. 12 So as a songwriter and a musician
13 When yeu have access to that much 13  and a performer, you know, that thrills me,
14 music, jt means that people ¢an -~ peopleend |14 thethought that making the music available
15  up listening to more than they would 15  acmally makes people listen to more musie.
16  oftherwise. But, again, i's myteam'sjobte |16 Q. Inyour testimony you explain music |
17  make sure that they do that becanse when you |17  adventure at paragraph 33. Can you walk the }
18  provide people with — we're up to almost {18  court through what that music adventure is as |
19  Smillion tracks as of this moming in the 19  anexample of what vou're lalking about?
20 service. And when there's that much music, (20 A. Sure. So this is -~ in the writien :
21 it's easy for people to gel paxalyzed withtoo |21 testimony in paragraph 33 it sort of walks you |-
22 ymch choice, 22  through a specific case of what I'was just
Page 4600 Page 4602
1 So & lot of what we do is guide 1 talking about. And the exainple that 1 used in
2  people toward thespecific music that they're 2 the-writlen testimony was a hit song a couple
3 poing tolike so they don't get overwhelmed 3 of years ago by a group called Gnarls Barkley,
4 with too much choice. So that peaple might 4 "Crazy." And what we do with it in Rhapsody
5  come into the service looking forone 1 5 iswedon't just give you the music. We
6  pasticular hit, yon know, that they heard of 6 provide alot of information about that music.
‘-7 -ilie radic the other day; and from there I And we provide paths fron that susie to offier’
B they -~ you know, they might stari ont 8  music, which is how we get people listening to
9 thinking they're only going to Jisten {0 one 2 more and more music more and more piten.
10  song, but we tum them on to other winsic based |10 So in this example what happens is
11 on what we know they'se listening to, Sothe |11  somebody comes into the system to hear that
12 accessand the recorsmendation and navigation |12 song they heard on the radie. They search for
13 that comes with that is key to the service 13 Crazy or they search for Gnads Barkley. They
14  thal we provide. 14 endup on the Gnarls Barkley artist page
15 And then also the fact that il's 15  within oursystem. And as they'’re listeping
16  available 24 hours a day, 7 days a week, 365 16  tothe song, we provide a lot of information
17  daysa year whenever you want to hear music. |17 dbout that song, about the artist.
18 1t doesn'tmatter if it's after midnight ona 18 So in this example, the listener is
19  Sunday night. Ourtecord store is never 19  hearing Crazy and reading the Gnarls Barkley
20 closed. Ourservice is never closed. It's 20  artist biography from which they leamn that
21 just always there. 121 Gparls Barkley isa't 2 person; if's acmally a
22 And the final piece of that puzzle 22 dvo consisting of two people, a producer named
21 (Pages 4599 to 4602)
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1 Danger Mouse and a singerlrapper named Cee-Lo.| 11 keyalbums. They could go 1o Woody Herman;
2 Thereis a convement link righ! there. You 2/ they conld ge to Count Basie. !
3 can click on Cee-Lo's name and go to Cee-Lo's 3 ! And this is the experience that we
4 artist page where you will find many other 4 repeat daily for, you know, hundreds of !
5  albumsby Cee-Lo. Soifyou biked Crazy, you 5 thousands ¢fusers where people come in 1
&  gettomed on to Cee-Lo's body of work. 6  looking for one song and end vp listening to I
7 In this example, the listener 7' multiple songs. : ;
8  selects a greatest hits album by Cee-Lo and 8 One of my - the favorite paris of 1
9 staris listening to that. And while this 9 my jobis whenl get e-mails or phone calls
10  listeneris enjoying Cee-Lo's greatesi hits, 101 from fiends oracquaintances saying, damn it, E
11 they Jook at some playlists featuring tracks 11 Quirk; I thought1 just wanted ta listen to \
12 by Cee-Lo. Andin this case, the playlist 12 thal onesong, and before I knew it, two howrs #
13 that thewserfinds wasn't even oreated by my 13 hadgoneby. H
14 {eam; it was created by another user. Wsa L4 Q. Does your experience and background |
15  playlist thal's in the system called Sunday 115  as anartist or a songwriter inform your view ‘I
16  Morning Cleaning that features some music by 16 about the benefits or the excitement? ;
17  Cee-Lo, but also music by Doke Ellington, Fela |17 A, Yes. Absolutely. The - youknow, ‘
18 Kuti, 18 the most exciting thing fo me about Rhapsody |
19 And this customer decides, Oh, 1 19 isnot just that people -- we provide an i
20 have heard of Duke Elington, bt I've never 20 opportunity for people to listen to more {
121 actually heard Duke Ellington: 3ama 21 ynusic, ot that simply making the music ;
22 Rhapsody subscriber. All l have to dois {22 ‘available and providing the navigation that we [
Page 4604 Page 4606
1 click on this hutton; it doesn't cost me 1, do thronghout that music, across that music, §
2 anyihinpexira. Allit costs me to Jisten to 2 sortof concretely changes the way people {ﬁ
3 this new music isay time; I am going to take | 3 expérience the music. They do listentomore |
4 achance on Duke Elfington. { 9 andmore varied types of music.
5 So this person goes to the Duke 5 So there are some figures that are [{
&  Ellington artist page. But, apain, Duke { & lin the written testimony that ] use to ;
7 . Elington has dozens of albums availablein - |- 7 demonsirate this fact. And —yorkmow,a5a  §
8 oursystem. Ifthis useris new to Duke 8  ‘semi-successful récording artist myself, .
9 Ellington, he or she doesn't know exactly i 9 someons who had more success than the average }i
10  whereto starl, again, one of the services my |10 musician ever does -- but, you know, not f
11 team provides is a helpful artist sampler, 11 Madonna-level success, it's pariicnlarly
12 basically the key {racks that we've selected, |12 exeiting for me because as we add more and %
13 ourjazz expert has selected, by Duke 113  'moremusic into the system, what we've found
14  ERington saying this is where ta start. 114 fisvery mmch an “if yon build it they will i
15 So they play this playlist of key 115  come” scenario where it doesp’l seemx to matter |,
16  Duke Eilinglon tracks. Mtstarts with Sain =~ 116 'how much more music we put in the system; the
17  Doll and it ends with In a Sentimental Mood. |17  same percentage of it continmes to get
18  While the customer is listening to fthismusic, |18  Jistened to. Wsascinating just how much i
19  he or she could click on the genre that we 119 ipeople listen joand how much they discover
20 have classified Duke Ellington i —in this |20 smsic.. i
21 case, it's Big Band —and conld end up on the |21 And the discovery piece is the key
22  BigBand genre page, Jooking atkey artists, {22  ithing 10 mie, as a musician, a songwriter and A ‘
22 (Pages 4603 to 4606)
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1 mmsic fan, that makes me excited abont the { 1 it again, because all it costs them to access
2 serviceand my job, the service we provide,in | 2  mew music js their time, and they demonstrate
3 that people come in, you know, looking for a 3 avoracious appetite to listen 10 and download
4 hitinalot of cases, But the service only 4  and experience more mnsic. :
5 has value to them if it tumms them on to more 5 Q. Why is that important to you not as !
6  music. 6  asongwriter or artist, but as a '}g
7 So the statistics I was talking 7  businessperson? |4
8§  about ina sort of big box retatler, such as 8 A, ‘Well, as abusinessperson, if's
9 Wal-Man or Best Buy, they don't stock a Jot 9  imporiani to me and jt's — the reason it's
10 of different music. They just don't have that 10 the mandate for my team is to make svre people |,
11 muchshelf space forit. Somy wnderstanding |11 are always Jistening to more and more varied
12 isthat about 48.5 percent of their sales come 12 music because people will only remain §
13 from the top 100 artists. 13 sybscribers if they're getting continnal value |
14 1If you drop the price and expand 14 o of theservice. ’
115  the selection in an online retail environment, 15 So if they mﬁy‘ listén to a few
16  such as iTones or downloads that you can 16 songsand they lslen to those same songs over
17  puschase through Rhapsody, that percentage {17 and over again, there is no reason 10 keep ,
18 drops. 18  paying us a monthly fee, whereas if every day, |
19 So 33 percent.of the music that 19  every week, every month, every year we're i
20  people purchase in an opline music store comes {20 exposing them to new nusic that they wouldn't ||
21 fromthe top 100 artists. So that shows that 21 haveknown about otherwise, the service Ii
2% people are sort of expanding their horizons; 22 becomes valuable to them, and actaally it !
Page 4608 Page 4610 5
1 they're listening to more and more varied 1 becomesworth paying for even though all the |
2 music. 2 music we're providing is available completely |
3 If you go to peer-to-peer networks, 3 forfreeelsewhere on peer-to-peer services.

1 4 where the selection Is as Jimitless as you can 4 Q. One of the things J wanted to ask :
5  possibly pet and the price is as Jow as you 5  youabout, mning to page 19, if you could, i
&  can possibly pet because i's free, because 6  iables 2 and 3 -~ do you see those? '

T they're not paying anybody for it, 28 percent S AR Y %' (M i
8  ofthe files that ave Iraded in a given month 8 Q. What are they? :
92 come fromthe top 100 artists. So,again,as | 9 A. They —well, they're i
10  theselection expands and the price lowers, 10 demonstrations of what people call the
11 people become more adventurous. 11 long tail phenontesion. They show you the
12 Axd the thing that ¥ am prondest of 12 pumberof plays of - the top chartisthe |,
13 inRhapsody is that we actually beat peerto 13 top 100 racks and the bottom chart is {he
14 peerfor music discovery. Inagivenmonthin |14  top 1,000 tracks - based on popularity of the i
15  Rhapsody we have over 100 million playsof — |15 tfrack.
116 oraccesses of songs in a given month, and 16 Q. Daes this reflect or represeni what
17 24 percent of those come from - less than 17  you were testifying t0? \
18 24 percent come from the top 100 artists. So |18 A. 1t absoltely does. Yt shows you ‘
19  this demonsirates tome that whenpeople get |19 that, you know, the -- say the top 10 orthe
20  into a service that doesn't just provide the 20 top 100 hundred tracks, as you can see,
21 music, but provides you a means of navigating |21  receive a high amiount of plays because there
22 through 1, people actually take advantage of |22 are lots of people Jistening fo them once or
23 (Pages 4607 to 4610)
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1 twice. Butas you po farther down what's 11 sure~-as | mentioned before, the 365 -
2 called the long tail, you know, the tolal 2 1 having it available 24 hours a day, 7 days a
3 number of plays per track or accesses per 3 week, 365 days » year when, potentiaily,
4 track drops, but it doesn't drop to zero. 8o 4 millions of people are accessing the system at |
5 it shows you that once you make this music 5 ' thesame imeand playing songsand | | |
&  available - a lot of this music vou couldn™t 6 = downloading songs, building the technblogical
7 even find in a store; you would never hear on 7 i infrastmcture to allow that is an incredibly |
8  theradio. If you give people a means to 8 | expensive undertaking, and it's not an expense:
9 access it, they take advantage of that. 9 that you just do once and it's done. It's!
10 Q. Do you have any idea where your 10 1 something you consiantly have to mamfam andl
11 music would bz on that? 11 - keep going.
12 A. 1do. Icheck it every month. 1 12 © And just as one HHlustrative
13 believe Too Much Joy is hovering aroond the - {13 1 example, you know, we traditionally see abig -
14 between 4,000 and 5,000 in ariist yank in a 14, spike on Christmas Day when people buy new
15 givenmonth, Wonderlick, nnfortunately, is 15 ' Rhapsody-enabled devices or get Rhapsody |,
16  much farther down than that. 16 ' subscriptions as gifts, and everybody runsto | |
17 * Q. How does that compare to 17 thcir computer and starts playing around with
18  traditional physical retail? 18 | it. Sowe see s huge spike in usage on that
19 A. Well, in traditional physical 191 days 1 ‘
20  retail, everybody from, say — it depends on 201 1 Justlast year, I would say the
21 just how big the store would be. Butitwould [21 ©  bulk of our development team spent at Jeast
22 be very rare fo find people outside the top, 22 six, if not cight weeks, doing Jittle beyond: ¢ |
‘Page 4612 Page 4614
1 say, 3,000, 2,000, at the max top 5,000 1. preparing for Chiristmas Day to make sure that.
2 ansts. 2 the gystem wounldn't fall over on Christmas
3 We go from — we have close to 3. Day‘ w o
4 250,000 different artists in the system right q i Of Christmas Day ~ of couise, the ‘
5  now. So--Tm bad at math; 1 don't know what 5 activi!y we saw in 2006 and 2007 on Christmas
&  the exact percentage would be, but I'm 6  Dayis where we eventually want the service to
1.2 thinking it's gver 80 peresnt of thot just 7 - be - wejusk want that leve] of activity o ¢
8  wouldn't be available in a store and yon would 81 beaitypical Wednesday in March. Sojtsa -
9  never hear it on radio, or ajmost never hear 9 it requires constant investment to keep ithe |
10 it onmdic. 10 .,ystcm up and mnning. ‘
11 Q. Boyou've described the access, and 11 * And the problem for us is that thP
12 Ywantio ask you, from your understanding, 12 service is only valuable to the extent that we
13 how expensive it is to provide this sort of a 131 have exactly what you're Jooking for exactly |
14 service? 14 whenyou're looking forit. So all we haveto |
15 A. Jtisincredibly expensive. It's 15 dois full overonce or not have that one, you |
16 “lose sleep at night overit” “lose sleep at 16, know, Duke Ellinglon song that you're/looking -
17  night about it" expensive. 17 for -+ some people start with Duke Ellington |
18 The wrilten testimony breaks down 18: andendupatCrazy —and the service 1 | |
19 some of the details of the different areas 19 suddenly loses its value for you, and we 3ose !
20 where the expensesare. Butsortofasa 20 subscribers. ‘
21 general theme, just providing {hat large a 211 | Q. Inyourwritien testimony you
22 catalog of music to 4 mass audience and making {221  discuss facing competition in paragraph 44.
24 (Pages 4611 to 4614)
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1 Capyonsummarize for the cont what you view | 1 wherever yon are. Wl started out on the PC,
2 as your primary competition? 2 but there's a limited andience for listening
3 A. To my mind, our primary competition 3 towusic on your computer. We need to get it
4 jsunlicensed peer-to-peer music services 4 inlo people’s stereos, onto people's home
5 ‘becouse they provide a wider catalog than we 5 eptertainmment centers, in their pockets on
6  do atalower price. And as, youknow, a 5 devices, eventually on mobile phones and in
7 songw—uer and a musician, that offends me 7 gars, And--soexplaining o people that
8 (somewhat because nobody is getting paid for 8  mupsic a5 a service is different than,
%  any of that nse, 9  guote/unquote, owning music is incredjbly
10 So my team’s job and my company's 10 challenging.
11 job, Rhapsody's job, is to provide a better 11 One of the sort of themes that we
12 experience than peer to peer. Weneed tomake |12 combatin the press a lot is the notion that,
13 it easier to use, more valuable. We need to 13 atiTunes,you buy music and own it forever
14 do things that peer to peer can't in order to 14 whereas, through a subseription service like
15  convince people that it's worth paying money |15 Rhapsody, you're simply renting music, It'sa
16  for music and for access to music in this {36 very convenient shorthand that I think Js just
17 manner. 17  mind-bogglingly wrong. Rhapsody isnota
18 Q. ‘When you say youneed to do those 18  musicrental service. It's - it's a service
19 1things, is there an expense involved with it? 19  that provides access to anything you can think
20 A, Absoluiely. T uean, nratketing, 20  of wheneveryou want. It's not like, oh, you
21 again, is a huge expense partly because what 21 renta video from Blockbuster and then you
22 Rhapsody is trying to do is to a large extent 22 retum itafter a day or two. The music
Page 4616 Page 4618 |
1 change the way people think about music, 1  doesg't goaway. M'sjust always there
2 change the way they think about axperienéx’ng 2  wheneveryou want it.
3 usic 3 Q. One of the things, going back to
4 So we don't just have to adveriise 4 competition, that you present in your written
5  the fact that our service exists; we have lo 5 testimony is the issue of pricing and price
&  advertise what it does and why it's valuable. 6 increases. ]'wanted toask youifyoucan
7 WWsnot something that you can explain, you 7 summarize for the court theargummts agamst
8  know, in 30 seconds. It requires constant 8  raising price that are presented in your
8 reinforcement. 9  testimony.
10 Q. Wh{n do you mean by change the way |10 A. Weli, that are presented in the
11 people think.aboul music? 11 testimony — the general idea is that we
12 A. Well, the primary valve proposition |12 are - it's 2 new business, it's the early
13  of Rhapsody is that it's music as a service. {13 days of this new business, and we are
14  'What you're paying for isn't pecessarily a 14  compeling with music for free. Soitis very
15  specific track or album or set of tracks or 15  difficult for us to wean people off of piracy,
16  albums. You're paying for access fowmusic, so {16 off of music for free if the price point is
17  again, 24/7 access to music, so that whalever |17 too high. And we absolutely need the
18  you think abont wherever you are, wheneverit |18  flexibility to experiment with different ways
19  happens fo be you can get to it sight away. 19  of providing the service, different price
20 You know, our big goal, as 1 think 20  points.
21 lmentioned before, is to make the experience |21 To the extent that, you know, there
as portable as possible so that it followsyou {22 are sort of set Beensing costs that we have
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1 topay, it -- you know, thal places a floor 1 | selabonship with, that's the way to do it, |
T below which we can't go ini tecmis of offering 2 1 1 Sopeople are used to paying their
3 1his service to polential customers. And ] am 3 . mobile phone provider for a service. Ifthey -
4 copvinced that the way to truly get scale in 4 1 couldiadd on Rhapsedy for a, you know, small
% this business Js to become way more flexible 5 price on top of that, we could go from, say,
& inhow we offerit. & . youknow, hundreds of thousands or low
ki And we cap - you know, the general 7 millions of subscribers 10 tens of millions or
B ideajs that there's more money 1o be made for 8 - ‘even hundreds of millions of subscribers.’
9 everybody. The problem js if we, you know - 9 Q. Let me ask you, are you aware of
10 ifwe try to ensore that we are paying conlent 10 - the rates proposed by DiMA in this proceeding?
11 owners exactly what they're getling in the 11 A0 Tam.
12 physical world and try 1o map that into the 132 ' 1 Q. Doyou support those rates?
12 digital world, that completely ignores the 113 A, 1do.
14 factthatin the digital world everything is 134 | Q.- Canyon tell the court why?
15  already available for free. We didn't create 1s | | Al ‘Well, what I leamed in my own
16 thatreality. We're just trying to combat 16 : experience asasongwriter and musicianis |
17 thatreality. {17 that the - a percentage of revenne model 1
18 ). Since the filing of your tcstimony, 18 works, and there's — the example for this,
19 has Rhapsody expernmented yﬁi&; orimplemented 19 ' you know, in the music business, to my mind,
20 different pricing? 20 | is the'way broadcast -~ iraditional broadcast :
21 A. We have. 21  radio works right now. It works greatfor '+ 1
22 Q. Canyou tell the court about that? 22 . publishers and songwriters, doesn't wosk for | If
Page 4620 Page 4622 s
1 A. Sure. In --Tbelieve it was 1 labels and performers right now becouse 1 1 | |
2 April of'07, so close to a year ago, we 12 1 they're not gelting a piece of it I |
3 gaised the price of our Rhapsody Unlimited | 13 | | | But the pnblishers and the
4 offering. So that'snot the poriable piece 4 songwriters arc gotting a piece of radio
S  that gives you the portable conditional '5 | revenue. Radio can play whatever they wantas |
6  downloads. s just the access to the -6 . long as it has been commercially released,
7 ...serdice sort of on demand. We raised the "7 . . They ean play it ag oflen as they want, They
8  price from 9.99 a month to 12.99 2 month. '8 . don'thave to wosry - you know, the meter 1
{18 Q. And why was that done? '8 | ign't ticking np the more music they playor | |
110 A. ‘Well, at the time, it was the most 10 ' the more different music they play. They
11 ratjonal business move we could make, given |11 | don'tneed to go out and negotiate for an -
our existing costs at that time. 12 ' individual license from every single content
13 Q. ‘What do you believe iz the next 13 1 provider. They're just able to do it
14 rational step, then? 14 | Most of the money that 1 saw as J
15 A. Tomy mind, the next rational step 15 | a- youknow,inmy career as - the ten '
16  jstoexperiment with far lower prices. 1 16 | years that ¥ spent doing music 24/7, most of ‘
17  think that's bow you get scale in this 17 ' the music [sic] that I saw came from
18  ’business. 18  publishing. Sol know that works.
19 1 also think that to the extent 19 ' And, more importamly, in an f
20 ihat we ean bundle the service with other 20 environment ike this, what it doesisit
21 offerings, people who - you know, services |21 | xeasonably allocates both the risks and the .
22 ihatpeople already have an existing billing |22 | ‘benefits of rying to starta business ke 1 1 1}
26 (Pages 4619 to 4622)
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1 this. Mt says that it doesn't matter, you 1 onetype of portable device, it might be in
2 know, how mnch money you're guaranteedin | 2 onebit rate; another device might supporta
3 advance to getif the companies don't acinally | 3 different bit rate.
4  mnake any money. So 90 percent of zerc isfar | 4 So we have to make multiple copies
5  less than, say, 4 percent of 1, you know. 5 of the same song just so that however
6 So the way ¥ look at it, this is — 6 different subscribérs want 10 access #t, we
7  our proposal is the best way to grow themusic| 7  can provide it (o them. Bt all those copies,
B ‘business. You know,Imean, it's the metaphor{ 8  in avery real sense, aré ephemeral in that 3
9  everybody uses, but it's making the pie a lol 9 nobody is actually accessing that -- ‘you know,
10  bigger. 10  1ihat partienlar copy of the song; it's just
i1 Q. Would you consider the DiMA 11 par of the delivery mechanism. As we're J
12 proposal to be arate ent? 12  downloading a song to somebody's computer, as 3
i3 A. Absolutely not. It's a completely 13 they're transfercing it from their compnter to :
14  different way of calculating what's owed, 14 their device, multiple copies are being made.
15 Q. Howso? 15  But the only one that really matters in an !
16 A. It's apercentage of revenue model 16  economic sense is the final one that the nser N
17  as opposed to saying, oh, okay, for every 17  isaccessing and lislening to. :
18 . track you owe this many pennies. 18 Q. You festified earljer that yon -
19 Q. Are you familiar with the terms 19 receive royalty checks still? )
120 that DiMA has proposed? 20 A, Yes, L
21 A. lam, 21 Q. Performance and mechanical?
2z Q. Do you support them? 22 A. Yes. !
Page 4624 Page 4626
1 A. ldo. 1 Q. So from the perspective of a ‘
2 Q. Ywant to cover them just briefly. 2 businessperson and a recipient of royalties, |
3 Canyou explain why it's important to ensure 3 doyou have an understanding of the DIMA |
4 that al} copies made in the process of 4 proposal for defining revemies on which the )
5  delivering a download are covered by the 5  rate would be applied?
6 license? 6 A, ldo.
7 A. Yes. Thereason it's important is” "7 (x Can'you explain that to the court? '
8  thal in order 1o provide the service that we 8 A. Sure. Well, it sort of breaks down :
9  do, multiple copies of every single track in 9 intwoways. Thefirstis - and I forgel ]
10  the system have to be made just 1o enable 10 what the exact legal tenm is. 1 think it's ‘
11 getting that final copy to an end customer. 11 applicable fees, something bke that, Sofor |
|12 And all these multiple copies inbetween, from |12  a permanent download we basically say, okay, E
12 therecord company delivering us a versionof |13 it's a percentage of the price that is paid ¢
14  the song, us making an aschive copy of it,us |14 for that particular track. And, of cowrse,as |
15  then encoding that track into several 1S the price varies, the percentage — you know, |/
116  different formats so that if you're trying to 16  the actual revenue that you see from that é
17  access the track from a mobile phone, for 17  vares depending on the price.
18  instance, you're poing to get it in one -~ 18 For the limited or conditional :
19  what we call a codec or format. 19  downloads, the way it works is — Ywilljust |
20 1f you're accessing it from a PC, 20  useasingle subscriber to illusteate it I :
21 it could bein a completely different format. 21 we charge a single subscriber, say, 315 a
22 Ifyou access it as a conditional downloadto {22  month and that subscriber then accesses 100
27 (Pages 4623 to 4626)
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there would be a way to make a similar
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i songs, and 50 of those songs they stream 1 "THRE WITNESS: 1 belicve there are,
2 on-demand and 50 of those songs they download | 2 | JUDGE ROBERTS: How so?
3 aslimited downloads -- perhaps they transfer 3 ' THE WITNESS: Well, in that case,
4 10 aporiable device -~ we say, okay, 4 | the-- Apple has taken in some money. It
5 50 percent of that customer's use was applied 5 | wouid belreasonable to say, okay, then fet's
6  to conditional downloads, So wetake 6 ' look at how much nmsic gets vsed in that!
7 50 percent of the 315 that the customer gave 7 scenario. What was the price the person paid?
8 us, and we say 57,50 from that custormner is 8 | And you could divvy up, based on the amount of -
9 what we allocate across the conditional 9 . music that was used, what percenlage of it
10 downloads. So me, as & songwriter and 10 | pgewscalen)ated, Lo
11 publisher, if 10 of those 50 songs happily 11 ' JUDGE ROBERTS: But they didn't pay
12 were Too Much Joy songs -~ 12 . forapy of the music. They got a year's free
13 Q. Optimistically. 13 1 worth of subscription.
{14 A_ Mo, it'smot optimistically, 1 14 | THE WITNESS: Butthey -- wcl],
15  play Too Much Joy ten times 2 month. 15  they gota yeor's subscription and a dc;vicé:
16 If ten of those songs were Too Much 16  foraprce
17  Joy songs, what would happen is we wonld take |17 I JUDGEROBERTS: Yes. How would you
18 the percentage, which is 4 percent, we wonld 18 ' allocate 1o the device? b
19  muliply it by the number of Too Much Joy 19 ¢ {THE WITNESS: Well, 1 don't know,
20  songsas the numerator, which is ten. The 20 | because thal's not the business that we're in.,
21 denominator would be the total number of 21 | 1 JUDGE ROBERTS: Soin that
22 conditional downloads, which is 50. Soit 22 situation, you wonldn't know howto decide | |
‘Page 4628 Page 4630
1 would be 4 percent times 10 over 50 times 1 i whatiberevenae should be and howiher | |
2 $7.50, the 50 percent of the customer’s 2 4 percent rate should apply in that instance?
3 subscription fee that's attributable to 3 THE WITINESS: No, ¥ wouldn't know .
4  conditional downloads. 4 - exactly how you would break it down, I don't.
5 MR. LAGUARDA: Thank you. Thave | 5 | JUDGE ROBERTS: Thank you.
6 1no funher qumﬁons 61 | | CHIEF UDGE SLEDGE: How does the
T ~ JUDGE ROBERTS: 1 have a question - - 7 - sats Gt you suppont do i? - ‘
8 foryou, Mr. Onirk. You were describinghow | 8 | | | ‘IHE WITNESS: Well, as1 said
9  youcalenate revenue. Letus say that 9 ' before, yon know, to my mind, there is music
10 iTunes, in order to sell the latest, newest 10 pse cccwrring. Some of the price thatispaid |
11 version of the iPod, sa ys that if yon pm’chase 11 ' js attributable to the device and some of the ! ‘
12 thispew iPod, we will give you ene year free |12 | price that is paid js attributable tothe @ @ '} |
13  subscription to the music in the iTunes Store. {13 | music that is going on that device. N A
14 What would be the revenue 14 | So just as we say we're taking in
15  determination in that situation? Now, 115 315 from a customer for our Rhapsody service, |
16  obviously, the new iPod is more expensive than |16 1 but not all of that $15 goes 1o the !
{17  the old one, presumably becavse it's better, 171 conditional downloads, you know, to my mind, !
118 and it comes with this terrific one year free 18 thereisa clear-cut way of saying, okay, this.
19  subscription to the music. Is there any 191 is thepercentage of the downloaded music that
20 revenues in that siluation that are 20 ; youupply the caleulation to.
121 atiributable for purposes of paying a license 21| | | limagine inthat scenario that
22 fee? 22
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1 determination, but again, that's not the 1 repeat the guestion?
2 bosiness thut we're in, so 1 don't know how to 2 JUDGE WISNIEWSKI: Yes. How wonld;
3 say exaclly how you would de it 3 vyou say that your sitnation, then, compates to
4 CHIEF JUDGE SLEDGE: Doestherate | 4 a service that provides permanent downloads?
5  thaf you support do that? 5 Should they have to pay a higherrate because
6 THE WITNESS: I believe it can, &  they don't have 10 go throngh all these things
7 yes. 7 thatyou're suggesting that you go throngh?
13 CHIEF JUDGE SLEDGE: Doest? 8 THE WITNESS: 1 think if yon're
9 THE WITNESS: 1 don't know that 2  only in that buginess, there is a case to be
10 it no, it does not break down here is how 10  madethat — that you don't have the similar
11 you would react te that specific situation. 11 risks that somehody trying 3o do both has. |
12 JUDGE WISNIEWSKI: One further 1z JUDGE WISNIEWSK): How doesthat |
13 question ptior to this - just generally. In 13 square with the DIMA proposal which doesn't |,
14  yourwritien testimony here at paragraph 8 14  distingvish between the two? |
15  whenyou're talking about the type of 15 THE WITNESS: 1t does not square {
16  subscription service yon have and whenyou're [16  précisely with that, ¢
1T suggesting a reason why, I teke it — or I'm 17 JUDGE WISNIEWSKI: Thank you. g
18  infering from this paragraph that yon should {18 CHIEF JUDGE SLEDGE: fi
19  pay alower rate. You say, "Subscription 19  Cross-examination? j
20  services provide an allemative to unlicensed |20 MR. JOBNSON: Yes, Your Honor. J
21 file trading, bu) the notion of paying for 21 CROSS-EXAMINATION (1
22 access to music rather than owning music is 2z BY MR. JOHNSON:
Page 4632 Page 4634 '
1 new toconsumers. This attempts to change 1 Q. Good afteinoon, Mr. Quirk. My name
2 decades of attitudes ahont obtaining, 2 iz~ good morping, My name is Jeh Johnson,
3 listening to and sharing music.” 3 andlrepresent the copyright owners. Iwill
3 And 1take it that you're 4 be asking you some questions.
5  suggesting that there is a lot of investment 5 First of all, could you look at
6  and time that has to take place and, 6 yourwritten statement in front of you,
"7 iherefore, that's why youfeel you shovidpay | 7°  Exhibit 7, piéase. 'And i you look atthe
8  this lower rate, or one of the reasons why; is 8  lastpage, your signature line, you will see
9  that cormrect? 9 that the particular document that you havein
10 THE WITNESS: It s, althongh 1 10 front of you is dated November 17, '06; is
11 would frame it slightly differendly. Iwould |11 that comect?
12 sayit's why we believewe can't set therates |12 A. Yes.
12 artificially high, because it would inbibitus |13 Q. That's the day you signed that
14  from being able to make that change in 14  parficular document in front of you? .
15  consumers' minds. 15 A. Yes.
16 JUDGE WISNIEWSKIL: How does fhat |16 Q. Okay. And do yourecall that you
17  compare, then —wonld you suggest that that |17 also submitted or resubmitted another
18  argues that you should have alowerrate than {18  statement, identical i nature, in April "072
1%  someone who is providing access to the 19 A. Mepersonally?
20  ownership of music, such as a service 20 Q. Ves.
21  providing permanent downloads? 21 A. 1don'trecall that,
22 THE WITNESS: I'm sorry. Couldyou }22 Q. You don't :ecall sxgnmg another
29 (Pages 4631 to 4 634 )]
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1 statementin April 072 1 Q. "Setting aroyalty rate thatis too
2 A. Idon't. 2 highwonld spell the end of ovr business
3 MR. JOHNSON: Your Honor, may 1 3! model. An excessive rale would severely
4 approach the wilness? 41 disnipt the digital music imarketplace and
ke CRIEF JUDGE SLEDGE: Yes, sir. 5. tesult ina fatal Joss of consumer
6 BY MR. JOHNSON: 6  confidence.”
7 Q. Mr. Quirk, I am going to show 7 Do you see that?
8 you- 8 A. Yes,
9 MR. JOHNSON: ¥our Honor, I do not 91 | Q Do youstand by that stalement as
10 have extra copies of the particular version 10 yousithere toéay‘? |
11 wantto show the witness, I hope that's 11 A, ldo.
12 aceepiable. ¥ just wantioseeiflcan 12 Q. Allrighti Now, yonrefertoan
13 refresh his recollection about having signed a 13, eéxcessiverate in paragraph 64 and say thatan © |
14 subseguent statement in April '07. 14 excessive rate would be fatal - would be a -
15 CHIEF JUDGE SLEDGE; H'snotin 15, fatalloss ~ result in a fatal loss of oo
16 compliance with our mles. Mr. Laguarda? 161 consumer confidence, butyou don't puta
17 MR, LAGUARDA: Your Honor, ifIcan |17 humber on that paragraph. And P'm asking you;
18  eliminate the sonfusion, the filing process in 18  would 15 percent, in yourview, of revenue! |
19 this proceeding — 19 from limited downloads be fatal - be a fatal |
20 CHIEF WDGE SLEDGE: Areyou goitg {20, loss of consumer confidence? Lo
21 totestify, Mr. Lagnarda? 21 A. ldon'tkmow that I would say -- 1
22 MR.LAGUARDA: No, YourHonor. T {22 don't know what the exact rate Yhatistoo | |
Page 4636 Page 4638
1 was-— 1 Thighis. IR |
2 CHIEF JUDGE SLEDGE: Don't. 2 Q. Well, do you know what the .
3 M. Johnson? 3| copyright owners' proposal is with res;mct o | ,
4 BY MR. JOHNSON: 4!  Ymited downloads?’ T i
5 Q. Mr. Quirk, you do not recall 5 A, Not off the top of my head, no. 3
6 sxgnmg another statement on April 6,077 | 6 | Q. ¥Qrepresented 1o you thatit was
7 - A, Ddonfizecalldt. Y'm wot saying - 15-porcent of Yicensoes' reccipts of Hmited
8 1didn't. 1just don't recall it 8]  downloads, would 15 petcent break the \bank, s
9 Q. ifyoulook at page 64 of your 9 yourview? Lo E 1
110 statement, please. I'm sorry. Paragraph 64,(10,  A. Atthis point in fime, given
11  page 34. The staiement reads as follows: |11 Rhapsody's business, my answer Jsprobablv
12 "Themarket for legitimate digital music |12 yes,itwould. ok
13 services is already fragile.” (13: Q. W's yourtestimony that a rate of 3
14 Do you see fhat? 14| 15 percent would result in a fatzl loss in '
i5 A. Yes. 15  consumer confidence? ‘
16 Q. Okay. And is it yoor belief that 16 A. No. My testimonty isthata
17  the market for legitimate digital music 17, 15 pescest Joss wonld be fatal to my business.
18  services was fragile as of November 20062 [ 18] Q. 'Well, you say in paragraph 64, "An
ig A. Yes. 119 excessive rate would severely disrupt the
20 Q. Do you still consider it fragileas |20/ digita) music masketplace and result in a
21 yousit here today? 21 fata) Joss of comsumer confidence.”
22 A. Absolately, 22 1 am asking you to put a nomber on
30 (Pages 4635 to 4638)
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4 percent?

1 what an excessive rate is. My guestionis,in | 1 A. Ibelieve a fair and reasonable

2 yourview, are you testifying thal 15 percent | 2  rate is necessary for our business to survive,

3 s anexcessive rate, 10 use your phrase, that | 3 and]believe 4 percent is a fair and

4 wouldresult in a fatal loss of consumer 4 reasonable rate,

5  confidence? 5 Q. Andis 4 percent necessary for your

6 A. When you frame it that way, yes, &  business to suivive as opposedto S er§ or

T am. T 8percent?

8 Q. We're talking about the mechanical 8 A. Ydon't know that 1 can say it's

2  royalty rale payable to songwrilers and 9  necessanly that figure.
10  publishers, comrect? 14 Q. licould be 8, could be 97 b
11 A. Yes. 11 A. Reasonable people can disagree, X
12 Q. Allnight. And you know that you 12 yes. !
13 pay a lot more in royalty rates to record 13 Q. Okay. Now, let's look at i
14  companies with respect to sound recording {14 paragraph 58, please ~ last sentence of t
15  royalties, right? 15  paragraph 58, page 32 of Exhibit 7. We're i
16 A. 1 don'tknow what the exact 16  going to po throughparagraph 58 ina lotmore |
17  perceniageis, but ~- 17  detail, but in paragraph S8 you talk about 1
18 Q. Youknow it's a lof higher than 18  royalty rates. Andin the last senlence you i
19 15 percent, right? 18  say, "Royalty payments take up the bulk of our I
20 A. Tknow we paid more torecord 20  product margins. I
21  companies than fo publishers. 21 Do you see that? B
22 Q. By multiples of 15 percent, 22 A, Yes, lf

Page 4640 Page 4642 f

1 comect? 1 Q. Now, when you said, “Royalty rates |

2 A. Tmnot disputing it. 1 don't know 2 takeup the bulk of ovr produet margins,”

3 if forafact. 3 you're not referring to mechanical royalty

4 Q. And those deals were deals that yon 4 rates paid to songwriters and publishers, are

5  made with the record companies beginningin | 5§  you? |

6 . 2002, correct? 6 A. Well, for — it depends what you're

7 A. Yes. 7  saying. We're including all royalty rates in

8 Q. And]l assume that, in 2002, your 8 ihat statement. ‘

9 ‘business was z lot more fragile then Yhan 9 Q. Well, the royalty rates that you're 5-
10 isteday, right, givenhow far you have come? |10  vefeming to in that statement are sound :
11 A. ltis~1would say it has been 11 recording royalties paid to the xecord i
12  faidy consistenily fragile, 12 ©  companies pursuant {o the agreements you've |
13 Q. Now, you understand that the DIMA. |13 made with them, right? i
14  proposal is for 4 percent of a licensee's 14 A. ltincludes sound recording {'
15 receipts, corect? 15  payments, yes. }
16 A. Yes. 16. Q. In fact, that is the overwhelming 4
17 Q. With respect to limited downloads? |17  majority of royalty payments you that make? §
18 A. Yes. 18 A. They are the majority, ves. f
19 Q. Okay. And is it your testimony 19 Q. So when you complain about royalty é
20  thata rate of 4 percent, that low, is 20  payments, In paragraph 58, taking vup the bulk |
21  necessary for your business to survive, 21 of your product margins, you're referring to
22 22 thesound recording yoyally payments that you

H

[y
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1 make pursnant io the deals you made with the 1 o BYMR. JOHNSON:
2 record companies, right? 2 ¢ Q. Mr Quirk, could you ]cok a1
3 A. We're referring to all royalty 3 paragtaph 58, please?
4  payments that we have io make, 4 ¢ ¢ A, Inthe annual yeport?
S Q. Well, lef's 1ook at Exhibit E; 5 ¢ Q. Ofyour written statement. By the
&  please, of your statement. And 1 am going lo 6  way, something else in your written statement
7 have specific questions with regard to 7 ' while you're going there, I believein your
8 ExbibiE. 8  wiiiten statement — and I don't think thisis
L) CHIEF JUDGE SLEDGE: Mr. Laguarda? | 9 = protected — you started with 48,000 songs i
10 MR. LAGUARDA: Your Honor,ifthe |10 | yourlcatalog; is that right?
11 wilmessis going to iestify about Exhibit E, 111 1 AL Qomrecl.i [
12 and Mr. Johpson has represented the guestions {12 Q. Andas of 2006 you had 3.3 mi .lxon ;f
13 will be detailed, that exhibil is protecied 13 | sbngs inlyour catalog, right? b ‘
14 pursnant to the conrt’s ruling, and I would 14 1 1 A, Ybelieveso, yes.
15  ask that the provisions of the protective 15 1 | Q. Andl think you spid this moming
16  orderbe applied for the duratiop of the 16  that as you sit here on February 26] 2008, yon!
17  questioning. 17 have 5 million songs in your catalog? -
18 CHIEF JUDGE SLEDGE: Any objection?|{18 = = A, 'We're just shy of 5 million.
19 MR. JOHNSON: No ohjeetion, Your 19+ Q. Okay. Sointenns of songs in your
20  Honor. 20 catalog, | that's deﬁmtely a growing busmess, B
{21 CHIEF TUDGE SLEDGE: Without 21 ng‘ht‘? S o |
22 objestion, the motion is granfed, Rather than 22 . . A. Ii's agrowing calalog.
Page 4644 SRR Page 4706
1 people leaving at this time, when it'snoon, | 1| | Q. Okay. Now, look at paragraph 58,
2  we will recess for onie hour. 2 please, of your written statement, page 31, |
3 (Recess.) 3, youstate, "Qur husiness operates within an'
4 4 overly complex and unnecessarily cumbersome
5 5  Hcensing scheme." I
6 6 Do yon see that?
7 7 A Ido. - ‘ : :
8 8 Q. Now, we bave already established
9 9 that mechanical royalties for permanent | |
10 10 downloads of songs that you sell aré: paid b*/
i1 v 11 therscord cc»nfp.ames, right? |
12 12 A. Yes.
13 13 Q. You don't have to pay those
14 . 14  royalties.. The record companies xake care of ‘
15 15  thatfor you, right? ‘
he 16 A. Correct.
17 17 Q. And we have already established, 1
18 1B think, that with respect to limited downloads
19 19  youdon'thave a licensing agreement with | |
20 20 - Harry Fox orthe publishers ot the songwnters
21 21 ngm now, right?
22 22 (.omct
322 (Pages 4643 to 4706)
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1 Q. There is a blanket agreement 1 30 percent, were you?
2 pursuant to which you pay an inilial monthly | 2 A. Thehandcuffing that 1 api réferring
3 fee, which is referred to in paragraph 58, and | 3 1o in my testimony is our inability to price
4 amonthly five-figure fee, right? 4 lower.
5 A. Yes. 5 Q. Inability to price lower?
6 Q. And that's regarded as interim in é A. Correct.
7 nature, right? 7 Q. So there’s nothing to prevent you
8 A. Ibelieve so, yes. '8  from pricing higher?
9 Q. And you know the amounts specified | 9 A. Well, only the fact that people
10  in this paragraph are far below what you're }10  won't pay, but there's nothing in our
11 likely to end up having to actually pay, 11 agreements that prevents us from pricing {
12 right? 12 higher, no. '
13 A. I don't know that. 13 Q. Okay. Now, in your statement in (
14 Q. Okay. Now, you know that theseare |14  paragraph 22 you use the phrase
15  interim arrangements, right? 15  “platform-agnostic.” "While most of the ,
ie A. Yes. 16  individual product offerings described above |
17 Q. You don't know the estimate that 17 require a PC for access, our ultfmate goal is
18  hasbeen accrued? ' 18 1o make Rhapsody platform-agnostic.® 1
19 A. Correct. 19 Do you see that? i
20 Q. Now, you stated at paragraph 57 20 A. Yes. :
21 that - and here you're referring to consumer |21 Q. "In order 1o be a tme celestial !
22 price for your service - "We have seenthat |22 jukebox, the Rhapsody service needstobe )
Page 4708 Page 4710}
1 there is -- that there is & price for our 1 accessible anywhere our customers find 1
2 service above which customers are not willing 2  themselves, not just at their computers, but \
3 1o pay. Asitisnow, weare all bt 3 in their living rooms, in their cars, at the !
4 handouffed in our ability to price creatively 4 beach, ori airplanes and on trains.” 3
% o attract subscribers." 5 Now, my question is, in the context i
6 Do you see that? 6  of submitting this written Statement for "
7 A. 1do. 7 purposes of seiting & mechanical yoyalty vate, [
8 Q. Okay. Now, if you look al 8  whydid you tell us thal? |
9  paragraph 14 of this statement you will see 9 A. We're trying to explain what the i’
10 that the price for Riapsody Unlimited as of 10  pature of the service is. ‘ I
11 the point when you signed this in November’06 {11 Q. Tsthere any other pm_]'if);se? Are -
12 wasamonthly fee of $9.99, right? 12 youtrying to demonstrate thal there is some
13 A. Comect, 13  mountain you have to clitb in order to getlo
14 Q. And you subsequenily <~ you have 14 where you want to be?
15  raised themonthly fee for Rhapsody Unlimited 115 A. Yes. That's afair - that'sa 4
16 10 $12.99, right? 16  fair statement.
17 A. Corect. 17 Q. And you said this morning that your
18 Q. And]think yon said this moming 18  ultimate goalwas to get music to people ‘
19  thatyou did that in April 2007, right? 19  wherever they happened ta be? f
20 A. Correct. 20 A. Correct. )
21 Q. Soyouweren't handenffed to be 21 Q. Allright, Now, you said this in :
22  able o raise the pricefor Rhapsody Unlimited |22 November'06, right? And in Avgust 2007 your
33 (Pages 4707 to 4710)
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1 company entered into agreements with MTV 1'1: MTV Networks and Verizon Wireless are joining
2 Newworks and Verizon Wireless, correct? 2 forces to create a single integrated digital | 1 {
3 A. Correct, 3 music experience thal consumers can access via |
4 Q. Letme show you what has been | 4 | theirPC, portable music device or mobild | |
5  marked as Copyright Owners' Exhibit 144 for 5 . phone™ o
&  identification. Have you seen Exhibit 144 6 i Doiyou see that?
7 before? 7 A ldo.
8 A, Thave. | 8 Q. Anddoyouagree with that
a Q. And you are an addressee 10 the - 9 characterization in that statement?
10 e-mailihat precedes the pressreledse, right? 10 . AL Yes. .
11 A. Comrect. 11 Q. And ifyoulook at the pext
12 Q. And s e~maﬂ and! this pre,ss 12 = paragraph, Mr. Krinsky says, "Thisisan | |
13 release refers o the agreement that was 13 ©  exciting day forus and for music consumers
14 reached in August '07 with MTV Netwoﬂcs and {149 | whowillmow have an easieriime than ever '
15  Verizon Wireless, right? 15 | before inmaking music an imegral partof 1 1| |
16 A. Correct. 16 their'lives wherever they are,” right? Loy
17 MR. JOHNSON: 1 offer Exhibil 44 17 | A Yes.
18  inevidence. 18 Q. Andifyonlock downin the next
19 CHIEF JUDGE SLEDGE: Any oble*ctm»n 19 . paragraph, second sentence, he says, "Asyow | |, |
20 to 1447 20  canimagine, this opens the door for exciting - '
23 MR. LAGUARDA: No objection, Your 21 @ sewpromotions and opportunities,” right?
22  Honor. 22 A. Yes.
Page 4712 Page 4714
1 CHIEF JUDGE SLEDGE: Without 1 Q. Okay. And (his is something that
2  objection, it's admitted. 2 yourcompany was able to achieve after you
3 {Copyright Owners’ Trial Exhibit 3. submitted this written statement Lo the- court,
4 No. 144 was received into evidence.) D4 pgh?
5 BY MR. JOHNSON: 5 A, Yes.
6 Q. Mr. Quirk, who is David Krinsky? & | Q Okay. Now~
T - A, David Krinsky iz a --1 believe his i ' CHIEF IURGE SLEDGE: Ifyov're |
g8 title is senjor director of label relations, ! B! moving on to something else, we will recess
2] Q. Okay, 9 for tenminutes. x
10 A. Aithe time that he wrote this, he 10 {Recess.) \
11 reported tome. 31 - CHIEF JUDGE SLEDGE: Thank you. We |i
iz Q. Now, jn Augest 2007, Mr. Krinsky {12 will come o order, o
13  wroteio you andothers, "Thavesomevery |13 Mr Johnson?
J14  exciting news lo share with you," right? 1am |14 | | BY MR.JOHNSON:
{15  looking at the first line. : 151 | Q. Mr. Quirk, the last two exhibits.
16 A. Oh, well -- whathewrote tomeand |16 - 1have placed in front of you Copyright |
17  others was the draft of the e-mail he was 17 QOwners' Exhibits 146 and 147 for
18  planning to send to all his labe} contaets. 18 . jdentification. Do yon see those?
i9 Q. Okay. Allright, Bulin this 19 A. Ido..
20  draft e-mail in the next paragraph below what {20 Q. And do you recognize Exhibit 146 ¢
21 }justreadto you, as Mr. Krinsky describes {211 forXD asa press release of yourcompanyon| | |
22 it hesays the following: "Real Networks, 122 |  Febshary 7, 2008, with - Lol
34 (Pages 4711 to 4714)
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1 A. Tdo. 1 A. Yes.
2 Q. --respect to earnings? 2 Q. Now, up at the top -- by the way,
3 A. Yes. 3 Mr. Glaser, the chainpan and CEQ of Real
1 Q. And do you recopnize Exhibit 147 4 Networks, is the one speaking on that page 4, |
S5 for ID a5 the transcript of an-earnings call 5  right?
6  thattook place on the same day? 6 A. Correct.
7 A. ldo, 7 Q. Okay. Now, hie is your boss?
8 Q. And youunderstand that an eamings 8 A. Yes.
9 c¢all is a call that the senior leadership of g Q. Now, if you look at the top
10 yourcompany has with analysts and investors? |10  paragraph of Mr. Glaser's remarks on page 4, |
11 A, Yes,1do. 11 you will sge, "First, let's talk about those
12 Q. Okay. And this occurred 19 days 12  trends. The writing is on the wall, and the
13 apo,right? 13 eptire music industry knows that the futwre is
14 A. Yes. I'man English major. it 14 in digital music.”
15  takesmea while to do math. 15 Do yon see that?
16 Q. Now, on February 7, 2008, wouldyou |16 A. ldo.
17  chavacterize your digital music busingss as 17 Q. Andifyonlook further down,
18 . fragile? 18  toward the middle of that paragraph, the
19 A. Yes, Iwonld, 19  sentence that begins, "Up until now" —-
20 MR. JOHNSON: I offer Exhibits 146 20 A. Yes.
21 and 147 into evidence. 21 Q. "Upuntil now, we were essentially
22 CHIEF TUDGE SLEDGE: Any objection |22  cut off from 70 percent of the digital wack
Page 4716 Page 4718
1 to Exhibit 1462 1 business, the iPod segment, because of DRM
2 MR. LAGUARDA: No objection to 2 f{ommat incompatibilities.”
3 Exhibit 146, Your Honor. 3 Da you see that?
q CHIEF JUDGE SLEDGE: Any objection | 4 A. Ido.
5 to-—well, just a moment. Without objection, 5 Q. Aliright. That means that record
6  it's admitted. 6  opwnersihat were seiling to Apple forihe
7 {Copyright Cwaers' Triad Exhibit 7 iPoid - you didn't have acoess 1o that up
8  No. 146 was received into evidence.) 8  until this point -
9 CHIEF JUDGE SLEDGE: Any objection | 3 A. Not exactly.
10 to Exhibit 477 1o Q. --interms of permanent downloads?
11 MR. LAGUARDA: No objectionto = {11 A. We had access to the permanent
12 Exhibit 147, Your Honor. {12  downloads. We did not have access to them in
13 CHIEF JUDGE SLEDGE: Without 13 anon-DRM format, namely MP3.
14  objeetion, if's admitted. 14 Q. Okay. If you look at the next
15 (Copyright Owners' Trial Exhibit 15  sentence, it says, "However, afieralot of
16  No. 147 was received into-evidence} 16  cajoling from us and the rest of the digital
17 BY MR. JOHNSON: 17  indvstry, thelabels have seen the light and
18 Q. Mr. Quirk, 1 want to start with the 18  allthemajor Jabels have now annonnced that
19  eamingscall, 147. AndI would like you to 19  they will sell their catalogs in interoperable
20  turpio page4 of the transeript. The page 120 MP3 format."
21  numberis down at the bottom right-hand 21 That's obviously good news for your
22 coroer, shaded. 22 company, right?
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Page 4719 Page 4721
1 A. Yes. 1 A. Correct.
2 Q. Andif you look down toward the 2 Q. Aadif yon look farther down in
3 bottom of this particular page, you will see 31 thatiparagraph you see a revenue number for
4  reference to the agreements that we earlier 4 music, right?
5  tatked about with MTV. Do you see thal? 51 1 A Wes |
6 A. Yes. 5 Q. And tha's your business, right?
7 Q. And there s also a reference to T A. Yes ‘
§  the fact that your company is inheriting the 8. (). And the revenue number for music is
9  subscription music business from Yahoo!, 9 a2l percenl increase from the fourth quartex o
10 rght? 10 ofthe year before, right? SR
i1 A. Correct. 11 A. Correct.
12 Q. Okay. And when did that happen? 12 Q). Look at the next page, please, down
13 A. It was announced - it might have 131 at the boltom, full year 2007 results. :
14  been this same day ora few days beforehand. {141 | A. Uh-bub.
15 N was earlier in February it was apnounced. {15 Q. Youwill see there the statement
i6 Q. That's also good news for your 16| reads, "For 2007, revenne grew 44 percent to |-
1?7  company,right? 17’ 567.6 million compared to 395.3 m)]hnn for
1d A. Itis,yes. 181 2006
19 Q. Alinght. Wouldyou look at 146, 19 'I’hat"s for the company as # whole
20  please? 146 is enitled, "Real networks 20 nght? - Lo
21 announces fourth quanter and foll year 2007 (21 Al Carrect.
22  results.” This is dated February 7, 2008, 22 Q. And you also see that for music ‘
Page 4720 Page 4722 5
1 corect? 1 1 there was a 71 percent revenue iricreaselfor | | ;
2 A. Yes. 2 the full year of 2007 as compared ta 2006, | |
3 Q. And if you look at the botiom full 2. yght? I I
4 paragraph there -- well, actually, if you look 3 A. Correel.
5  at the preceding paragraph, the statement 51 1 Q. Aundifyoulook at the next page f
I 6 reads, "200’7 was a strong year for Rea] 6. youwill see that your company, for2008, '« {
.7 Network .. - . 7. expects revenne in the range of 612 milliondo | ]
8 Thxs is your company in :ts 8. 632million; right? N
$  entirety, dght? 9 A. Yes, {
10 A, Yes j10 Q. That's an increase from revenue of {
{11 Q. This statement is not fimited to 11/ 2007 of|567.6 million, right? 1 ‘f 1
12 themusic business, right? 121 1 A Yess
13 A. Correct. 13 - MR, JOHNSON: 1have no f!l!‘lhbr E
14 Q. Okay. But the statement is strong 14 puestions. i
15  year for Real Networks in 2007, right? 15 CHIEF JUDGE SLEDGE: Any queswlxon'* f
16 A. Yes. 16 by RIAA? j
17 Q. Okay. If you look down at the 17 MR. FREEDMAN: No, Your Honor. {
18 paragraph below that, you will se¢ for the 18 CHIEF JUDGE SLEDGE: Any redirect? |
19  fourth guarter of 2007 revenue grew 25 percent |19 . MR. LAGUARDA: No, Your Horior.
20  tol.--Fmsorry — to 1569 million 200 = CHIEFJUDGE SLEDGE: Questions fmmi}
21 compared with 125.6 million for the fourth 21 thebench? ‘,
22 quarter of 06, right? 22° ° Thank you,sir. That ends your
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Page 4723 FPage 4725
1 jestimony. i American operation, would that be recorded
2 THE WITNESS: Thank you, &  muosic or music publishing orboth?
3 {Witness exensed.) % A. Yo, just recorded music, not
4 MR. LAGUARDA: Your Honor, this 4 publishing.
5  concludés the witnesses and the presentation & Q. And.-¥Ymsormy. How Jong did you
& of DIMA's direct case. &  have that position?
7 1 believe at this time the RIAA has 7 A. 1 had that position for five years,
8  awilness. 8  jusislighily over five-years.
9 CHIEF TUDGE SLEDGE: Mr. Handzo? 8 . Mr. Munns, we put in front of you.
10 MR. HANDZO: Thank you, YourHonor. |10 what we have marked as RIAA Trial Exhibit 76.
11 The RIAA will call as its final withess 11 Canyonidentify that for us, please?
12 Mr. David Muonms. 112 A. Yes. That's my lestimony.
13 CHIEF RIDGE SLEDGE: Mr. Munns, {13 3. Andisthat acourale, sir?
14  please raise your right hand, 14 A. Yes,itis.
15  Whereupon, 15 MR. HANDZO: Your Honor, 1 would
16 DAVID MUNNS, 16  move RIAA Trial Exhibit 76 into evidence.
17  called for examination by counsel, and having |17 CHIEF YUDGE SLEDGE: Any objection?
18  been swom by the Chief Judge, was examined (18 MR. COHEN: No, Your Honor.
19  ang testified as follows: i9 CHIEF JUDGE SLEDGE: Without
20 CHIEF JUDGE SLEDGE: Thank you, 20 objection, it's admitted.
21 sir. Please be seated. 21 (RIAA Trial Exhibit No. 76 was =
122 W . 22 received into evidence.)
Page 4724 Page 4726
1 DIRECT EXAMINATION 1 MR.BANDZO: Your Honor, there is
2 BY MR. HANDZO: ?  onenumbér in this document for which we would
3 Q. Sir, could you introduce yovrself 3 -ask restricted treatment under the protective
4 tothe court, please. 4  order. i appears onpage 5. In the second
9 A. My name is David Monps. Until 2 5 tolast Hoe there is a figore therd on the
& -+ yearago] was-the worddwidevice chaimman of 5. pereentage of profitability of ring tones that -
7 EM] Recorded Music divisionand the CEQ ofthe | 7 generate endugh revepue to cover costs. And
8  Norih American busingss. 8  that s something that the company regards as
5 Q. Where are you currently employed? 9  compstitively sensitive data.
10 A. Cumently employed inthe - Yim a 10 CHIEF JUDGE SLEDGE: Any objection?
11 music consuhantin the UK. 11 MR. COHEN: No, YourHonor.
12 Q. While you were with EMY ip the 12 CHIEF JUDGE SLEDGE: Themotion is
13 positions that you just described, what were 13 granted.
14 yoursesponsibilities? ' 14 BY MR. BANDZO:
15 A. ‘With my vice chalman's hat on, all 15 Q. Mr. Munns, in your written
16  the senior executives inthe record world in 16 testimony, among other things, you talk about
17  EMI reposted jointly to myselfand the 17  the cosi of digital distribution. I just want
18  chairman. Andinthe - withmy CEO of North |18 1o focus on a couple of things there. One of
19  Amecrica hat on, 1 ran the North American 19  the things that you talk about is having 1o
20  operation and all the exgcutives seported to 20 mainiain both a physical disigbution system
21 methere. 21 and a digital distribution system. Why is
22 Q. When you say youran the North {22 that a problem?

. T T e
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